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Preface

2009 was the fourth year in a row for

Ernst & Young to be recognized as leader

in project finance transactions by the Project
Finance International, in majority for its input
into public-private partnerships (PPPs).
During those past few years Poland has issued
three acts requlating the nature of PPP, of
which only the last two - pertaining directly

to PPPs and concessions - may find a practical
application. This presents a great opportunity for PPP projects to

be recognized as the best way to finance new investments and to
outsource public functions. The ungquestionable growth of competencies
in the public sector in terms of preparation of infrastructure
investments, seen in recent years, would be a sound basis for this.

But the opportunity also lies in the concurrent maturing of certain
EU-financed projects, and the declining revenues of local authorities,
which will now be forced to look for alternative funding.

The following report, prepared by an academic team selected as part

of the Ernst & Young Better Government grants competition, represents
an attempt to describe the current issues surrounding PPPs in Poland
and the general conditions for a wide implementation of this mode

of cooperation between public and private entities. The authors also
attempt to present several recommendations, pinpointing existing or
potential problems and aimed at dissemination of best practices.

We hope that this report will improve the quality of PPPs in Poland and
raise the profile of such partnerships as an efficient tool, serving the
interests of local governments and citizens.

Marcin Borek, Partner
Transaction Advisory Services and Infrastructure

Marcin.Borek@pl.ey.com
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1. Introduction
1.1. Brief introduction to PPPs

PPPs (public private partnerships) in urban development can be best
defined as a true partnership of public officials and private developers
who “have development ambitions that they could not complete alone”
(Sagalyn, 2007, p. 8). In this form of public (municipalities) and
private sector (private companies such as construction and property
development firms, private banks, investment companies, etc)
cooperation, the aim usually is to accomplish a public task or a project
by funding and/or operating on the basis of a partnership in which the
financial risks of the public sector are to be reduced. PPPs are mainly
driven by limitations in public funds to cover investment needs and

by efforts to increase the quality and efficiency of public services

(EC, 2003). PPP investments are influenced by a hierarchy of legal
regimes as shown by Figure 1:

Figure 1. Hierarchy of the legal structures relating to PPP projects

PPP Project

Source: Adopted from Guidelines for Successful PPPs (EU, 2003)

For establishing PPPs an institutional structure is required, to allow the
public sector to change their role from being a direct service provider
to an independent regulator, manager, monitor, and project promoter
(EU, 2003). The key principle is that the risk, which can be defined
differently in each institutional context, should be allocated to the party
that is best able to manage it. Here, risk means any factor, event or
influence that threatens the successful completion of a project in terms
of time, cost or quality (EU, 2003). In general, however, one of the
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main expectations of the public sector concerning PPPs is the transfer
to the private sector of at least part of the financial risk that may be
incurred during the lifetime of a project. As some scholars have, however,
already argued (Flyvbjerg et al., 2003), the public sector usually ends
up bearing larger financial risks and cost overruns than anticipated. The
scale and type of risks that are incurred by the private and public sector
may differ from case to case. Of the variety of risks, this report
specifically focuses on the implementation risks attached to large-scale
public-sector urban development projects, in terms of non-compliance
with European regulations, as described in the sections below.

1.2. Definition of the problem

PPPs are not only commonly used by local governments across Europe
for financing public infrastructure and services, but are also a wide-
spread form of financing for large-scale urban projects. Although they
are mainly used for regeneration purposes, they are also used for the
development of new projects or for many other types of project, such
as employment and investment in deprived urban areas. Due to the
unclear definition of this type of collaboration within the EU legal
framework, however, some implementation problems arise concerning
the use of PPPs in urban development. By definition, as PPPs concern
the cooperation between public and private sector actors on the basis
of contracts and legal arrangements, and as they usually require

a tendering process, these projects fall under the EU regulations
concerning free, fair and transparent trade. As they require a specific
set of rules to deal with the complexities of urban development, these
projects face implementation problems, especially due to the Single
European Market rules that are aimed at regulating state aid and public
procurement to ensure free and transparent trade across Europe
(Taan-Kok & Korthals Altes, 2008) . Because of this, the Commission
repeatedly faces complaints concerning infringements of the
Community Law on concessions, state aid and public procurement.

Poland, as a new member state, has been using PPPs in many different
forms since the 1990s. The first projects involved municipal services
and the construction/improvement of technical infrastructure facilities,
and were mainly small investments implemented by local governments.
During the 1990s, the PPP did not formally exist within the legal
system; therefore, for many years, quasi-PPP initiatives have taken
place, i.e., projects that do not fall under public-private partnership
according to the legislature, but from the point of view of their
organization and objectives they are of such nature. Local governments
are clearly interested in using this option, but a multitude of obstacles
limit the implementation of projects in the broadly-understood form
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of PPPs. The existing state of infrastructure development and the
possibility of using EU funds should also strongly encourage the use of
PPPs in large-scale urban development and city regeneration.

In October 2005, the principles that govern public-private partnerships
in Poland finally became unambiguously defined. The law settled the
guestion of the nature and legality of the PPP (Brzozowska, 2006).

It was not, however, used in practice, so its implementation may not be
considered a success (Gonet, 2008). On 6 January 2009,

the President of Poland signed a new PPP Act, which promised a new
direction in the use of public-private partnerships by public and private
entities. It is, however, as yet unclear how this act will have an impact
on the successful implementation of PPPs in urban areas. This lack of
clarity is mainly due to the fact that the law is new and the
municipalities have no experience relating to formal PPPs in urban
areas. Moreover, the state aid and public procurement rules have
constrained the use of PPPs in urban development projects, as proven
by the increasing number of infringements in Europe concerning this
type of project, as we demonstrate in this report.

1.3. Relevance of Single European Market regulations

The European Treaty laid down rules and reqgulations, with the aim of
supporting fair trade and transparent competition, such as state aid and
public procurement rules, that encroach on national development
practices. The general principle is that state aid is not allowed, and that
the European Commission is entitled to question such practices. In
terms of public procurement, the practice is that public works that are
realized by planning obligations (i.e., the developer puts in place
infrastructure on the land and transfers this ‘for free' to the local
government) are not put out to a tendering process as required by
European public procurement rules. In the implementation of public
private partnership projects, however, the Commission expects an open
tender process. Thus in Western Europe PPPs, as widespread local
government instruments for large-scale urban projects, are increasingly
affected by these reqgulations. The EU regulations are not always
appreciated by the local governments, as they increase the land
transaction costs, extend the development processes, and cause
disagreements between the local governments and those private
developers involved in the development process. The current
implementation experience of other European countries will shed light
on the regulation and practice of PPPs in urban policy in Poland.

In Poland the major experience has been in the field of large
infrastructure (roads, water and wastewater projects, and ports);
however, some fragmented examples of public private cooperation

Single market
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emerged on the basis of individual projects in large cities to regenerate
neighbourhoods or special brownfield zones, or to build entertainment
and sport facilities, such as aqua parks. Of these limited urban projects,
in most cases the public side (municipality) as the landowner had an
agreement with a private company for the development or
redevelopment of land or property in inner city areas, mainly for
commercial use. In these limited instances the usual form was that the
municipalities or other public authorities were usually passive partners
that offered the use of the land in exchange for a specific share of the
profit. Polish municipalities have developed their own instruments
(planning, zoning, permits, regulations, etc) for the implementation of
large-scale schemes, but these were not part of a larger plan with social
dimensions, and they were not in the form a PPP.

Becoming a member state, maturing with market rules and having new
regulations, the Polish municipalities have realised the opportunities
that PPP schemes can offer for the redevelopment of brownfields or the
upgrading of deprived neighbourhoods within the framework of larger
plans. The full implementation of the EU single market regulations has
brought about certain strict expectations for the municipalities. Are the
municipalities aware of the constraints (and opportunities) that EU
single market regulations bring about for this type of urban
development, and to what extent are they ready and able to adapt to
the regulatory framework of urban development in the form of PPPs
within the given limitations? In order to answer these questions we

will focus on a number of cities for an in-depth analysis not only to
understand the awareness and readiness of the Polish municipalities for
the implementation of the urban regeneration projects in PPP format,
but also to provide a set of criteria for success within the framework of
Single European Market regulations.

1.4. Aims and scope of the research

The main aim of this research is to understand the extent to which
Polish municipalities are prepared and willing to use PPPs in urban
development projects, and the extent to which they are aware of the
risks of EU competition regulations, which may affect the success of
implementing the project. The research is designed to pinpoint the risks
and opportunities for successful implementation of PPPs in urban
development. Our research findings supported the initial argument that
the more prepared and aware the municipalities are regarding the use
of PPPs in urban development and the implications of the single market
regulations, the less trouble or risk they may face during the
implementation of these projects. At the time (mid-2009) it was,
however, still too early to find cases relating to real problems with EU
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regulations and there has not been a PPP in urban development, as
defined by Polish Law, until the summer of 2009. The scope of the

research is, therefore, reformulated on the basis of the interaction

between the evidence and the initial project arguments.

1.5. Research outline: Data, data collection
and research methodology

The research is designed around three general arguments:

1) The implementation of large-scale urban development
(and/or regeneration) projects is experienced differently in each
institutional context because of the diverse local/traditional
relationships between public and private sector actors, the diverse
ways of deal making, informalities (oral deals and indirect relations,
etc) and other local contingencies that create case-specific
situations in each context.

2) EU competition policy directly (and sometimes indirectly) interferes
with the traditional/local urban policy implementation processes.

3) Local governments are not completely aware of the consequences
of the EU single market regulations (state aid and procurement)
for the establishment of public private partnerships for urban
development projects.

On the basis of these arguments and the feedback from the

fieldwork, we defined the goals of our field survey as follows:

1) todefine the success factors concerning the implementation
of PPPs in urban development projects on the basis of European
experiences;

2) tounderstand in general Polish municipalities' experience
with PPPs in urban development and assess their risks and
potential problem areas in the successful implementation
of these projects;

3) toevaluate the success factors and risks attached to Polish
municipalities’ involvement in PPP-type cooperation in urban
development, in terms of European regulations.

This research was conducted as qualitative research with in-depth
interviews, with a review of international problematic cases and of the
Official Journal of the European Union. A hermeneutic approach was
followed, which is a constant reciprocal process of interaction between
the story lines and the evidence (Smith, 1998). This kind of

Research
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methodology is very suitable for social areas in which the institutional
context is constantly changing or displaying transitional characteristics.

The hermeneutic approach allowed us to make adjustments and
reformulations. During the field survey, we realised that due to two
reasons the assessment of the current implications of EU regulations on
PPP implementations in urban development is not possible. First of all,
as PPP law is very new (passed on 19 December 2008), the influence
of state aid and procurement rules can only be predicted.

No problematic cases have, as yet, been noted. Secondly, the
interviewed local government officials had only a general idea and
understanding of these regulations, and when it came to the specific
risk factors, such as the use of special agencies or compensation by
service obligations, they have no understanding or experience of such
situations at all. Thus, as at July 2009 there had been no evidence of
any direct risks within the framework we have defined. However, on the
basis of our expertise with Polish land development and planning, we
could provide assessments for each risk area. Moreover, these risk
criteria defined the framework for the recommendations for future
implications, while for the assessment of current risks, we focused on
the awareness of requlations as a general criterion for success.

The research was conducted in three phases:

Phase 1: Definition of international criteria for success and risks
Phase 2: Selection of Polish cities
Phase 3: Evaluation

Phase 1: Definition of success and risk factors

We defined two sets of criteria on the basis of the analysis of the

experiences of European cities with PPPs in urban development:

1) general success criteria for the success of PPPs in urban
development;

2) criteria for risks and potential problem areas relating to
non-compliance with European regulations.

These criteria allowed us to review various country experiences.
Institutional frameworks and urban development traditions as well as
risks and potential problem areas related to the Single European Market
regulations differ in each country. Reviewing the existing experience
of member states with PPPs in urban development and particular EU
regulations that have an influence on them, we had the following aims:
1) to develop an international database of cases on the success and
risk factors for PPP implementation in cities within the framework
of EU reqgulations,
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2) to establish our questionnaire with specific questions to analyse the
Polish cities' potential issues within the framework of EU regulations.

Phase 2: Selection of Polish cases and field work

We aimed to understand the existing experience and future
expectations of Polish municipalities, as Polish cities have limited
experience with PPPs in urban projects. The selection of cases took
place in three steps, in each of which we evaluated Polish cities on the
basis of three types of score:

1) interest in and potential for PPP urban projects;
2) experience with (some forms of) private public cooperation;
3) size of city population.

At the end of the evaluation, 13 cities were selected as focus cities:
Three large cities (Warsaw, £6dZ7 and Krakéw), five medium-sized cities
(Wroctaw, Gdansk, Szczecin, Katowice and Torun) and five small cities
(Zabrze, Bytom, Stupsk, Opole and Tychy). In the selection of the
cities, size played an important role as in theory more private sector
interest is expected to concentrate on large cities. In fact, in the early
years of the transition, international investments were especially
concentrated on the large cities such as Warsaw and Krakow. This not
only increased experience with the private sector in large cities but also
triggered the interest (and competition) of the smaller cities.
Interviews were conducted on a face-to face basis. The Land
Development, Investment, Strategy, Planning and Financial
Development departments of 11 cities were visited. Of the previously
selected 13 focus cities, 10 agreed to be interviewed. In addition to the
pre-selected cities, an additional small city (Sopot) showed interest and
even though it was not one of the focus cities, an interview was
conducted with municipal officers from this city. Another small city was
chosen as a control city (Konstantynow Lodzki). The municipal officers
did not, however, want to take part in the survey. This underlines the
attitude of some municipalities to the use of PPPs. In three cases
(Opole, Tychy and Konstantynow Lodzki) the municipal experts stated
that the municipality had not been, and would not in the near future be,
involved in PPP projects, although in two municipalities (Opole and
Tychy) there were official statements of interest in taking part in PPPs.
In the third municipality (Konstantynow Lodzki), pointing out the
sufficient EU financial support, the municipal expert indicated that
preparing new projects would not be possible considering the modest
municipal finances (as the public debt limit would be violated).

This statement indicates that in some municipalities there is a great lack
of knowledge about PPPs. In Wroclaw - a city with experience in quasi-

Sample
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PPPs, it was not possible to meet the competent officers. For three
months, the researchers tried to organise an appointment; even when
the date was settled, the meeting was cancelled.

Thus, all together 11 in-depth interviews were conducted in three
groups of cities:

1) Group I (large cities with high or medium interest and experience):
Warsaw, Lodz and Krakow

2) Group Il (medium-sized cities with medium interest and
experience) : Gdansk, Szczecin, Katowice, Torun

3) Group Il (small cities with medium or low interest and experience):
Zabrze, Bytom, Slupsk and Sopot

Once the cities were selected, semi-structured interviews were
conducted with municipal officials. These interviews aimed to cover
the following points:

1) The general framework of the EU and PPPs
awareness of and experience with EU single market regulations
specifically on procurement and state aid rules
awareness of Polish PPP rules
experience, interest and willingness to use PPPs in general
willingness to use, and interest in using, PPPs in urban development

2) Risk or chance for success
potential for the risk criteria (defined from the international
research)
current instruments that may result in risks
current traditions in urban development and zoning, which may
provide risk
vision or ideas for using PPPs in future urban development

Phase 3: Evaluation - the chances for success and pinpointing
the risks

Different categories of Polish city were compared in order to ascertain
the following:

1) The extent to which cities with interest, potential and experience face
the potential problems in PPP implementation;
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2) The extent to which awareness of EU regulations goes hand in hand
with experience and the extent to which it matters for the
implementation of PPPs;

3) The extent to which the risk of non-compliance is higher in small
or big cities;

4 ) The potential dangers of non-compliance for Polish cities.

1.6. Contents of the report
The report consists of four main chapters:

+ Chapter 1, which explains the main problem of this research, gives
introductory information on the relevance of Single European Market
regulations, provides the aim and scope of the research and reveals
the research methodology and data.

+  Chapter 2, which identifies success criteria and risks for the
implementation of PPPs in urban development on the basis of the
current problematic cases in Europe for both state aid and public
procurement regulations. It is a fact that state aid and procurement
rules are known and experienced by Western European
municipalities; however, infringements arise even in the most
experienced cities.

+  Chapter 3, which tackles the current practice and success potential
of PPPs in Poland, especially in the form of urban development and
regeneration, on the basis of a field-survey. Since the EU regulations
and Polish PPP Law are new, this chapter focuses on the success
potential for Polish municipalities by looking at the current practices
and trends in using PPPs.

+ Chapter 4, which is devoted to fulfilling three tasks: to assess the
risks of non-compliance with EU regulations in Polish cities that use
PPPs in urban development; to evaluate the current status of Polish
PPP regulation within the framework of EU regulations and to give
recommendations for Polish municipalities for developing
un-problematic PPPs within the framework of EU regulations.




State aid

2. Impact of Single European
Market regulations on the
successful implementation
of PPPs in urban development

2.1. European Treaty, competition law legislation,
and prospects for PPPs in urban development

The establishment of the Single European Market (1993) and the
broader European Economic Area (2002) is still taking effect in
practice (Korthals Altes, 2006). It is affecting the legislation of local
and regional governments. Examples include changes in planning
regimes, vocational and professional training, local transport, the
environment, and trading standards (John, 2000; Bishop et al., 2000).
European regulations encroach on national land development practices
(due to the state aid rule) and planning obligations (due to the public
procurement rule) (Tasan-Kok and Korthals Altes, forthcoming).

Rules on state aid are established in the European Community Treaty
(EC Treaty), which takes precedence over national legislation and
restricts national governments’ intervention in order to ensure
competitive single market conditions. Article 87 (1,2) of the EC Treaty
states that placing an entity at a competitive disadvantage as a result of
a distortion of the competing forces within the common market, such as
by agreement or special position, is not allowed. Article 87 (1) of the
Treaty also states that an aid granted by or through a member state
distorts competition and is incompatible with the common market
(Elsinga, Haffner, and van der Heijden 2008). The EU’s general
competitiveness policy perceives the market-based economy as the
best guarantee for raising the living conditions for its citizens. The EU's
market principles and regulations apparently create various cases in
individual countries, due to differences in land and property
development practices and institutional contingencies. The
transparency and fairness of general competition is guaranteed by the
EC treaty, while specific regulations concerning urban development are
brought about by such requlations as those that cover state aid and
public procurement. The general principle is that state aid is not allowed
and that unjustified state aid must be repaid (Tasan-Kok and Korthals
Altes, forthcoming) .

In terms of public procurement rules, the practice is that public works
realized by planning obligations (i.e., the developer creates the
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infrastructure on the land they are developing and transfers this ‘for
free' to the local government) are not put out to tender as required by
European public procurement rules. Moreover, in realizing public private
partnership projects the Commission expects an open tendering process
to create fair and transparent competition. Naturally, this process is not
always preferred by the local governments, as it increases land
transaction costs, extends the development processes, and causes
disagreements between the local government and the private
developers involved in the process (Tasan-Kok and Korthals Altes,
2008b).

In light of a number of European Court of Justice rulings it is
increasingly clear that these urban development projects, especially in
inner city areas, are likely to be subject to the Requlations and require
competitive tendering, although the issue will need to be considered
on the specific facts of each development (CBRE, 2008). The direct
and indirect influences of these regulations on the regulation and
implementation of urban development projects (brownfield, greenfield,
housing, industry or commercial) are visible in many European cases,
although the consequences are not widely known by policy makers or
scholars (Tasan-Kok and Korthals Altes, 2008a). The limited literature
and fragmented information is an important indicator of this situation.
The cases referred to in the literature range from interference with the
organization of tenders for urban development projects as public-
private schemes, to the requlation of land development.

With the state aid rule, the EU treaty aims to prevent private profit on
the basis of public interest; and with the public procurement rule, which
is included in the Public Sector Directive, the treaty aims at open and
transparent competition. Article 87 of the EU Treaty states that any aid
granted by a member state or through state resources by favouring
certain undertakings or the production of certain goods shall, insofar as
it affects trade between member states, be incompatible with the
common market (CEC 1999). The definition of state resources is wide.
Tax breaks for specific areas are considered to be state aid, and this
instrument cannot be used without the prior consent of the European
Commission. Public procurement was officially introduced in the
European Union in 1971 and served as a model for procurement regimes
such as World Trade Organization's (WTO) Agreement on Government
Procurement (GPA) (Gordon, Rimmer, and Arrowsmith 1998). It is one
of the main regulations that safequard the Single European Market.
According to public procurement rules, any project that is valued higher
than the European threshold should be tendered European-wide (as of 1
January 2004, the threshold is € 5,923,624, for services it is defined as
€ 236,945, and for delivery it is defined as € 236.945).

Public procurement
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and PPPs

The direct result of these EU single market reqgulations is unclear for the
policy makers, as many violations are not sanctioned (Tasan-Kok and
Korthals Altes, 2008a). The European Commission does not have
instruments to follow each project in each European municipality to
check whether they are compatible with the single market competition
policy. Although risky, if a municipality cooperates with a selected
company through its own local tendering methods and nobody
complains, the chances are high that it will never be noticed by the EC.
However, a letter to the European Commission may be enough to start
a process of question and answer between the European Commission
and the national government.

The EU's approach to PPPs is rather technical (to provide support for
infrastructure and service provision) and the definition of the legal
framework on the basis of procurement rules, contracts and
concessions, provides a limited framework for using PPPs in the
provision of large-scale urban projects on which the public sector
usually embarks in pursuit of economic and social restructuring via
spatial intervention (Tasan-Kok and Zaleczna, 2009). These projects
are generally initiated by public stakeholders and usually envision
large-scale urban regeneration, which is a complex and costly form of
urban redevelopment activity, especially in brownfield zones where the
land is contaminated and usually built up. The public authorities
(mainly municipalities) have a twofold aim: they want to upgrade,
revitalize, or renew neighbourhoods, but they also want the kind of
spatial restructuring that will attract private investment and

help to improve the social conditions in a larger area. Thus, the public
initiators usually encourage the involvement of private-sector
stakeholders in order to stimulate capital accumulation (Tasan-Kok,
2009). Problems with PPP formations for urban development have
been faced across Europe since 2000 (Korthals Altes, 2006), as we
present in sections 2.4 and 2.5.

2.2. Public private partnerships in European regulations

As introduced earlier, PPPs are a funding and/or operating means for
public organisations to accomplish a public task or project with private
sector participation. Although there is no legal definition of a PPP

at EU level, they are traditionally mentioned within the framework of
cooperation between public authorities and private sector agents “to
ensure funding, construction, renovation, management or maintenance
of an infrastructure or the provision of a service"! and defined as a form
of long-term, high-value and often complex form of public procurement
(Burnett, 2007). In general, PPPs have been used as an instrument
throughout the EU to finance infrastructure for water and waste water
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treatment, solid waste management, transport infrastructure, public
health, education and public safety, etc., in most of the Member States
(and later on in the accession or candidate states).

In summary, the involvement of the private sector is expected to reduce
the risks and to provide input into different stages of project design,
completion, implementation and funding. Since 2000, the Commission
has been trying to provide a common framework for the PPPs that are
mushrooming throughout Europe; however, there is no specific legal
framework for PPPs at European level (Tasan-Kok and Zaleczna,
2009). There have been some EU initiatives concerning PPPs

(see Appendix 1) but these are rather at the level of papers,
interpretative communications and some directives (concessions and
public contracts) that affect the PPPs. EU initiatives concerning PPPs
can be collated into three groups: 1) documents that concern the
awarding of public service contracts and concessions (mainly for
procurement procedures and regulation for infrastructure and service
projects); 2) documents that concern competition policy (mainly for
state aid reqgulations); and 3) documents that directly concern PPPs.

The Commission seems to recognize PPPs within the framework of the
‘Community law on public contracts and concessions’' [COM (2004)
327] and defines the fundamental Commission-PPP interactions within
the framework of open market and public procurement, respect for
state aid reqgulations, protecting the public interest and efficient grant
allocations (EC, 2003, p. 66). Thus PPPs are ‘contractual
arrangements’ according to these Commission documents (Burnett,
2005). In its latest interpretative communication the Commission
indicates that if third parties are involved by the public in economic
activities with a public contract or a concession, the Community
provisions for public procurement and concessions must be complied
with [C(2007) 661, Brussels, 2008, p. 2]. Ensuring open market access
and competition, and ensuring full compatibility between PPP
arrangements and State aid rules are mentioned among the key issues
for PPPs (the other key issues are protecting the public interest,
defining the right level of grant contribution and defining success

and constraint factors, etc) (EC, 2003, p. 9).

PPPs were originally seen as a form of public procurement and the New
Procurement Directive (2004/18/EC) covered the PPP topic; however,
with the Green Paper on Public-Private Partnerships and Community
Law on Public Contracts and Concessions (COM (2004) 327) the
Commission agrees that transactions under the Directive are complex
due to the difficulty of defining a transaction as a contract or

a concession (Burnett, 2005). Thus, the Directive (2004/18/EC)

PPPs and the

European Commission
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introduced the ‘Competitive Dialogue’ procedure, which has been
implemented in the Public Contracts Regulations (SI 2006/5) with
effect from 31 January 2006. It is introduced as a special procedure
for complex contracts to allow the contracting parties to discuss all the
aspects of the proposed contract with the candidates (OGC, 2006).

In 2005, the Communication from the Commission to the European
Economic and Social Committee and the Committee of the Regions, on
Public-Private Partnerships and Community Law on Public procurement
and Concessions (COM (2005) 569) was published to provide a legal
framework for popularly used PPPs. Following these documents, the
Commission seems to have a clearer view of PPPs, by publishing the
resolution of the European Parliament on public private partnerships
in 2006 (2006/2043 (INI) ) and the Commission interpretative
Communication on the Application of Community Law on Public
procurement and Concessions to Institutionalised Public-Private
Partnerships (IPPP) (C (2007) 6661) in 2008. The Commission’s
Green Paper makes a distinction between contractual and
institutionalized PPPs. Contractual PPPs are defined as partnerships
based on contractual links and may fall within the scope of European
Directives on public procurement. Institutionalised PPPs are
undertakings jointly held by public and private parties by establishing
a mixed capital entity to provide services for the public. They can also
be established for a private operator to control a public entity

(COM (2004)327; 1P/08/252).

2.3. PPPsin urban development: Criteria for successful
implementation

The Guidelines for Successful Public and Private Partnerships by the
DG Regional Policy have been subject to wide consultation within the
EU, which involved the EIB, EBRD, PPP units and tasks forces of
Member and Candidate Countries. On the basis of a detailed analysis
they defined a general set of criteria that play the most important role
in the success of PPPs (for general infrastructure and/or service
provision). Besides other criteria for a successful PPP implementation
such as protecting the public interest, selecting the most suitable PPP
type, timing, recognising EC grant financing objectives and the best use
of grant financing, and future requirements, the four main criteria are
related to state aid and public procurement namely:
1) ensuring open market access and competition;
2) ensuring full compatibility between PPP arrangements and state
aid rules;
3) defining the right level of grant contribution;
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4) success and constraint factors concerning transparent rules on how
private partners can be selected, how financing must be used and
the benefits that parties can expect from the project, etc.

Although member states are all aware of these rules in principle, when
it comes to the implementation of PPP projects in urban development
a number of common mistakes are noticed.

PPPs have been widely used across Europe to finance large-scale urban
development, regeneration, renewal and rehabilitation projects. These
projects involve city-wide neighbourhood regeneration, community and
social plans, conservation activities, creating and regenerating public
spaces, provision and improvement of infrastructure (social and
technical) for neighbourhood renewal, brownfield development
activities and strategic investments for regeneration (including mobility
and transport) . Despite their popularity, the implications of PPPs in
urban areas within the framework of the EU Treaty are not very widely
discussed. While some cities established networks to have a better
understanding of PPPs in urban areas, such as Partners 4 Action
(Trache and Green, 2006), the reference to the EU Treaty's specific
application to this area has not been discussed. The general success
factors in the literature, therefore, do not involve the role of EU
regulations. Our research suggests that awareness of EU reqgulations is
one of the success factors, next to those summarised below (the
success criteria are collected on the basis of our international
overview) (Figure 2).

PPPs in EU

countries
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Figure 2. Criteria for the successful implementation of PPPs
in urban development

Dependent variable

|I SUCCESS

Public opinion

Market capacity/
conditions

Experience
Administrative
effectiveness

Awareness

Interest
Institutional
capacity

Willingness

Readiness of

national law and
regulation

Source: Author’s own review.

The relationships and arguments relating to these criteria
(and how we measured them in Poland) are given in Table 1.

Table 1. Success indicators for PPP implementation in urban
development

Indicator Argument Data sources for

measuring the
criteria for Poland

Experience More experience means being | - A number of tenders
@ - with PPPs in general | aware of the bottlenecks, are identified from
g - with PPPs in knowing the behaviour of the TED database
'5 large-scale urban market parties, and having - Media or internet
Z projects more (formal and informal) sources
t - with the private instruments/methods to cope - Interviews with the
8 sector with the challenges mayor, planners and
- with EU funds lawyers
- with foreign capital
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Awareness

- of PPP issues

- of the opportunities
- of the EU requlations

If the awareness is high, the
chance of success is high
because the local government
is more prepared for bottlenecks

- Interviews with the
mayor, planners and
lawyers

Interest

- in using private
investment in public
services

SOFT FACTORS

When a local government shows
interest (in preparing the
tenders for PPPs in general),
it means that they are more
aware of the possibilities and
are also willing to use the
private sector investment for
urban development

Interviews with the
mayor, planners and
lawyers

Willingness
- to use PPPs

When willingness is high, the
chance of success is also high
because the local government
is more motivated to use PPP
instruments

Interviews with the
mayor, planners and
lawyers

PPPs success

Administrative

effectiveness

- in planning and
bureaucracy

When a municipality is more
effective in terms of
administration, it means that it
is able to cope with the
irregularities of dealing with

a private sector party

- Literature and
results of other
research

- Interviews with the
mayor, planners and
lawyers

N - administrative
e structural flexibility
(%)
W Institutional
a capacity
< - in planning and
I
bureaucracy

- administrative
structural capacity
to deal with the
private sector

When a municipality has a high
institutional capacity, it means
that it is able to cope with the
irregularities of dealing with
the private sector and the
legal complexities

- Literature and
results of other
research

- Interviews with the
mayor, planners and
lawyers

Public opinion

- on the image of
private-public
cooperation,

- on the image of local
government as an
indicator of trust

The public's perception of the
mayor/administration plays
arolein the success of the
municipality in terms of
signing contracts with the
private sector and
implementing the projects

- Newspapers

- Internet news

- Other secondary
resources

- Interviews with the
mayor, planners and
lawyers

Market capacity/

conditions

- socio-economic
factors that influence
the availability of and
demand for property

EXTERNAL FACTORS

When the property market
conditions are ready for such
large scale urban projects, the
chance of the project
succeeding is higher

- Central Statistics
Office of Poland

- Newspapers

- Internet news

- Other secondary
resources

Readiness of
national PPP law
and requlation

When the law is ready and is
applied consistently, the
chance of success is higher
than in the transitional era
where the regulatory
framework is not clear

- PPP Law and some
legal commentaries
on regulation

Source: Authors' own review.

indicators
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These success indicators are evaluated in the case of Poland in chapter
3.4,3.5and 3.6.

2.4. The experiences of various European cities with
state aid and public procurement rules in urban
development: risks and potential problem areas

As indicated above, this report is specifically focussed on the risks of
the implementation of anticipated projects in the form of PPPs in terms
of non-compliance with European regulations. Although barriers to the
involvement of the private sector in urban development are discussed
in the literature, information on the risks that state aid or procurement
rules create for the implementation of PPPs in urban development is
limited to a few publications (see Korthals Altes, 2006; Korthals Altes,
forthcoming; Korthals Altes and Tasan-Kok; 2009; Tasan-Kok and
Korthals Altes, 2008a and 2008b; Benett, 2006; Helsinga et. al,
2008). On the basis of our review, the risks and problem areas relating
to the implementation of large-scale urban projects can be placed in
three main groups (see Figure 3):

1. Risks areas due to the state aid rule

2. Risk areas due to the public procurement rule

3. Risks due to external factors

However, unlike the success factors, these risks cannot be compared
with Polish cases, nor can it be measured whether or not these risks
apply in the Polish implementation of PPP projects, due to the reasons
listed in the methodology section. These are rather factors that are
underlined here for the future reference of Polish municipalities.

2.4.1. State Aid

One of the main principles indicated by the EC concerning the success
of PPP projects is to “Ensure open market access and fair competition,
in the respect of State aid principles when applicable” (Guidelines for
Successful Public - Private Partnerships, March 2003, EC Directorate
General, Regional Policy) . Article 87 (1) of the EC Treaty defines
certain criteria for aid to be qualified as state aid in public contracts.
This rule also applies to urban development/regeneration projects in the
PPP format, as the experiences of a number of member states prove
that traditionally there has always been room for state aid in this type
of project, in which the public authority aims at the rapid
transformation of an area.
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Figure 3. Risks and potential problem areas for the implementation
of PPPs in urban areas

Dependent variable

Contracting

Provision of special
rights with special
laws or planning

Compensation

regulations Development by
concerning public private agencies
works

Market risks

Planning system
difficulties

Other legal and
institutional
obstacles

Source: Author's international review of secondary data and literature.

In PPP structures (especially in urban regeneration projects) the

EC generally looks at whether the costs of the private partners are not
overcompensated by the public party, whether the procurement rules
were followed for the tendering process (a detailed investigation will
take place to see if an overcompensation or breach occurred), and at
whether the contractual arrangements between the parties were
compatible with Community anti-trust rules (European-Commission
1.03.2006). Thus, in project development, the correct collaboration
structure is important (Tasan-Kok and Korthals Altes 2008a).

On the basis of the review of problematic European cases, we can
collate the risks and potential problem areas for infringements due to
the state aid rule into two main topics:

1) Compensation
a. Compensation via provision of public services
b. Compensation via prices lower than market rates
c. Compensation via land transactions in PPPs

Risks: state aid
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2) Development by private agencies, which creates unfair competition
a. Bridging the gap between the costs and benefits of urban
regeneration
b. Private participation in local public companies

On the basis of EC Press Releases, we can list a number of European
cases that involve PPPs in urban development, which were affected
by the state aid rule (Table 2):

Table 2. Examples of common faults that risk the success of PPPs
within the framework of State Aid rules (in terms of
selected relevant criteria for urban development)

Instrument Fault Case Project
1. Compensation a. Compensation via Haaksbergen, City centre
provision of public The Netherlands regeneration
Compensating costs services
or additional costs
by giving advantages b. Compensation via Rotterdam, Renovation and
to the private parties lower than market The Netherlands development of
prices Ahoy complex
c. Compensation via Alkmaar, Construction of
land transactions The Netherlands a new stadium
2. Development by a. Bridging the gap UK Gap funding
private agencies between the costs program
and benefits of
urban regeneration

Source: Authors review of Official EU Press Releases.

The table shows that the common faults may also risk the success
of individual projects such as regular urban regeneration projects
(Haaksbergen case) or large-scale complexes that the municipality
anticipated to build or re-build (Rotterdam and Alkmaar cases);
however, they may also risk the success of nation-wide programmes
such as the British Gap funding programme

2.4.2. Public procurement

Any act (or deal) whether it will be contractual or unilateral, whereby
a public entity entrusts the provision of an economic activity to a third
party must be examined in the light of the rules and principles resulting
from the Treaty, particularly as regards the principles of freedom of
establishment and freedom to provide services (COM(2004)327).
The Public procurement Directive requires all procurements above
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certain threshold value (of about EUR 5,000,000) to be published in
the Official Journal of the European Commission and the contract to be
awarded to the lowest bidder. The choice should always be transparent;
that is, the criteria and their relative weight must be published in the
tender, and all parties should be privy to the same information.

In addition, the tender may not include provisions that conflict with
internal market requlations. For example, it is forbidden to reserve

a proportion of public works for regional sub-contractors (Bovis, 2002,
see also ECJ, 1988). As the experiences of member states prove, this
also applies to urban development or regeneration projects in PPP
format, as for these projects the public authorities (i.e. municipalities)
seek cooperation from the private sector. The local governments’
traditional ways and instruments for dealing with the private sector had
to be altered by these rules, but in time there occurred instances of
non-compliance with procurement rules, especially with those
concerning the special planning and zoning instruments that are
developed to facilitate the easy implementation of these complex PPP
projects.

The current public procurement directive defines public contracts as
“contracts for pecuniary interest concluded in writing between one or
more economic operators and one or more contracting authorities, and
having as their object the execution of works, the supply of products or
the provision of services” (EP and CEU, 2004, article 2a). The use of
public contracts extends beyond central government procurement, i.e.,
the definition of a contracting authority includes not only all kinds of
local, regional and specific purpose authorities, but also entities in the
private market that work in the general interest and operate under
public ownership or control (Korthals Altes and Tasan-Kok, 2009).
Next to public contracts there are also ‘public works concessions’, which
are the same, “except for the fact that the consideration for the works
to be carried out consists either solely of the right to exploit the work
or in this right together with payment” (EP and CEU, 2004, article 3).
These concessions thus have the potential to significantly affect
planning practice, in the sense that under certain conditions the sale

of land or the granting of development rights might be considered to be
a public works concession (Korthals Altes, forthcoming).

Thus, contracting with a tendering process is the basic expectation

of the EU Treaty. However, there are some weak points in the
implementation of this rule in urban projects. For instance, the EC does
not have instruments to follow each large scale PPP project in each
municipality. Although risky, if a municipality cooperates with a selected
company using its own local tendering methods and nobody complains,
the chances are high that it will never be noticed by the EC. We can list

Risks: public

procurement
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the risk areas for the public sector in the field of public procurement in
urban development under the following main two topics:

1) Contracting

a. Contracting without tender
Insufficient competition
Public contracts for social housing
Dividing services to avoid the threshold
Contracting procedures

® a0 o

2) Provision of special rights with special laws or planning regulations
concerning public works
a. Land development agreements or planning obligations
b. Special implementation agencies

On the basis of EC Press Releases, we can list a number of European
cases involving PPPs in urban development, which were affected by
the Procurement Directive (Table 3)

Table 3. Examples of common faults that risk the success of PPPs
within the framework of the Public Procurement rule
(in terms of selected relevant criteria for urban regeneration)

Instrument Fault Case Project
1. Contracting a. Contracting | Amersfoort, New town development in the
Realizing public without The form of a PPP between
works without a tender Netherlands Amorsfoort Municipality and
a tendering process a private consortium of
required by the developers
European public Limburg and | New services park contract for
procurement rules Quedlinburg, | planning and development of
even for the Germany municipal land
provision of part of : -
the infrastructure York, UK Resu_jennal developmgnt on
public land - ‘Osbaldwick’
b. Insufficient Reggio Emilia, | Maintenance and construction
competition Italy of council houses
Hoogezand- Renovation of the city centre
Sappemeer,
The
Netherlands
c. Public Val-de-Marne | Public management and
contracts for and Paris, construction of low-rent
social housing | France housing (Logirel Corporation)
UK Registered Social Landlords
d. Dividing Genoa, ltaly Development of school
services to buildings
avoid the
threshold
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e. Contracting | France Definition of contract
procedures procedure
Roanne, Mixed contract for
France development of a leisure centre
Brussels, International architectural
Belgium competition for the area where
the EU institutions are located
Brussels, Housing construction Societe
Belgium de developpement regional de
Bruxels
Holyrood, Design and construction of new
Scotland, UK | Scottish Parliament Building
2. Provision of a. Land Scala, ltaly Restoration of Teatro alla
special rights development Scala, the conversion of
Making contractual | agreements or municipal buildings and the
agreements with planning construction of a theatre in
private parties for obligations the Bicocca area
the provision of b. Special France Local development
pgbI!c mfrastrgcture implementation agreements and ZAC (Zone
within the project f agencies and d'’Amenagement Concerte)
area in exchange o ;
planning rules : ot :
special rights for Spain LUV Ley Urban|§t|ca Valen.uana
the private parties (Urban Regulation Valencia)

Source: Authors review of Official EU Press Releases.

The most common consequence of not complying with the public
procurement rule is that the EC sends a ‘notice of default’, which would
open the case for investigation and may lead to the cancellation of the
contract. Time and financial losses are inevitable in this case for both
the public and private sector parties.

2.4.3. External factors

The institutional environment for using PPPs in urban development
projects is usually case-specific and the conditions are defined by the
institutional framework and property market traditions of each country.
Although the risks differ widely because of this, the common potentialy
problematic areas for the public sector in the implementation of urban
development projects can be grouped under three topics:

1) Property market condition risks that are due to the opportunity-
driven and speculative character of the property markets

2) Risks due to planning system complexities (procedural issues,
unclear regulations or legal framework, and informalities, etc.)

3) Other legal and institutional obstacles.




3. Current practice and success
potential of PPPs in the
form of large-scale urban
development projects in Poland

3.1. Short history and existing use of PPPs in the form
of large-scale urban development projects in Poland

Under the socialist system no attention was paid to the principles

of rational land development and city planning, and the industrial
development resulted in massive production sites in large city areas,
including city centres. With the development of the market economy
from the early 1990s most industrial companies turned out to be
unprofitable. Large plots in cities, often with industrial buildings and
polluted soil, constituted an excessive burden for the companies and
later for the local governments. The development and management

of these areas has been a problem. The local governments, province
governors and other public representatives who acquired the state
land and property sought new functions for the land, and investors for
implementing these projects. These brownfield sites have become the
most popular locations for large-scale urban development projects since
2000, when the commercial property market became more mature.
However, the role and interest of local governments in using PPPs in
urban development has been very vague due to the ongoing requlatory
transitions.

During the first years of transition conflicts were noted between the
public stakeholders’ responsibilities (mainly amongst municipalities and
state organizations dealing with urban development), due to changing
regulations, organisational responsibilities, privatization activities, and
structural changes relating to public finance (Tasan-Kok, 2004).

In the case of Warsaw, for example, since boroughs were given equal
authority and they were inclined to promote their own interests,
decision-making was a complex and inconsistent issue when it came to
large-scale urban development (Buczek, 2001). In Warsaw, problems
arose over the contribution of individual boroughs to city-wide projects
approved by the Warsaw City Council. It became quite difficult to
redevelop a number of very valuable brownfield zones in the city
centre due to these problems. New ideas were usually of a commercial
character with some social tasks. Due to legal problems with the
application of the PPP formula in Poland, the cooperation of public and
private entities in land development was not called PPP, although the
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scheme was quite often similar to a reqular PPP. The problems with
nomenclature were caused by the fact that the legal act dealing directly
with PPPs was introduced only in 2005, and stated that PPPs were only
partnerships established according to this act. This rule was responsible
for the previously-created public private partnerships being called
“quasi-PPPs.” Conflicts among administrative bodies often obstructed
the formation of partnerships and thus delayed the construction of
several large projects. Particular legal regulations concerning the
protection of historical buildings and the environment, etc., often spell
additional costs and long waiting time for the necessary administrative
decisions. Little knowledge and experience with PPPs as well as the
unwillingness, or sometimes even opposition, of local communities, has
created additional barriers. Generally, it seems that some barriers
occurred for both private investors (low profitability, long duration that
increases risk, and lack of clear interpretation principles) and for public
entities (mainly fear of corruption accusations and poor knowledge of
PPPs).

Another problem was, and still is, the land ownership pattern in big
cities in Poland. The post-socialist economy was engaged in transferring
real property from public to private ownership (privatisation and
restitution). In Poland there is still no general restitution law, which
would be necessary to bring back real property to former owners or to
compensate them on a larger scale. Due to the absence of such a law,
any possible claims may expose investors to a higher risk, as they are
unsure about the timing and security of their investments, since

a project can be stopped if an individual lawsuit is filed.? There are many
examples from Warsaw, Lodz and Krakow, which show detailed
problems. Moreover, the State's finance is exposed to a possible strain,
as compensation in cash will have to be paid to those former owners
who succeeded in long and expensive court hearings. It also poses

a threat to local communities; if a lawsuit with a former owner is lost,
the claimed property has to be returned or huge compensation paid.
Moreover, the land registry has not been operating properly, and
despite the new electronic system, even now there are many time-
consuming problems (especially with legal documents). Furthermore,
city centre plots were small, making it difficult to develop large-scale
projects (Tasan-Kok, 2004).

Generally, during the transition period, demand for developing large-
scale projects often came from international commercial companies,
which, on the basis of negotiations with the public authority
responsible, tried to develop projects using various forms of public-
private cooperation. Due to financial and administrative difficulties
during this early era of public and private cooperation, land was usually

PPPs in Poland

before 2005
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sold by the municipalities with some restrictions or with special
designation.

3.2. Legal basis of PPPs in Poland

The first projects emerged in Poland in the 1990s as preliminary forms
of PPP (according to Polish legislation they are quasi-PPPs) . These
involved municipal services and the construction/improvement of
technical infrastructure facilities, and were mainly small investments
implemented by local governments (Moszoro 2000). The A2 Konin-
Nowy Tomys| motorway, which was built and finished in 2004 by
Autostrada Wielkopolska SA., is among the first examples of a Polish
PPP. At that time, the institutional basis of PPPs did not exist within the
legal system and no legal act defined this concept, although PPPs were
increasingly used?.

The full potential of PPPs in Poland was not realised, since the legal risk
for the public sector was too high as the regulations were not ready
(lzdebski 2008). The municipal officers faced problems with legal
interpretation as they tried to use the Civil Code, company law, and
other legal acts, although they did not directly address public-private
cooperation. For instance, in some urban revitalization projects there
was a need to exchange the land for the development rights of the
project; however, municipal officers were afraid to do this even if

it seemed to be the only legal way of dealing with the private sector.
In some cases, after changes in the local government (after the local
elections) the previous municipal officers were sued by the new local
government due to lack of clarity concerning previous public-private
cooperation. It was believed, however, that the introduction of a new
act together with executive acts would resolve this issue (Jacyszyn,
Kalinowski, 2006) 3. In October 2005, the principles that govern PPPs
in Poland finally became unambiguously defined. The new law settled
the guestion of the nature and legality of PPPs (Brzozowska, 2006).
The law was not, however, used in practice, so its implementation
cannot be considered a success (Gonet, 2008a). On 6 January 2009,
the President of Poland signed the new PPP law“. The regulation of
PPPs is analysed in more detail in section 3.6.3.

3.3. Indicators of success of PPPs in Polish cities
(soft, hard and external factors)

The implementation of large-scale urban development projects is
experienced differently in each institutional context, because of the
diverse local/traditional relationships between the public and private
sector actors, the diverse ways of deal making, the informalities
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(oral deals and indirect relations, etc) and other local contingencies
that create case-specific situations in each context.

The authors conducted interviews with local government
representatives to gather opinions, ideas and views from different parts
of Poland, searching for some similar and different patterns. Three
groups of cities were selected for the research (see 1.4 for a detailed
explanation of the selection criteria for these cities). The surveyed
cities represented different levels of wealth, which did not correspond
to the size of the population. For instance, Slupsk from group Il has
higher figures for municipal spending per capita, (PLN 3,802,04),
compared with a large city (Lodz) in group | (with PLN 3,198,37)
(Central Statistics Office of Poland) . The differences are explained by
the different ways of development, main industry and tradition in local
city co-operation. As explained earlier, we defined hard, soft and
external factors to evaluate the chances of a successful implementation
of PPPs in urban projects. In the following sections, an evaluation is
given of the selected Polish cities for each factor (on the basis of our
interviews).

3.4. Evaluation of Polish cities for soft factors
(experience, awareness, interest, and willingness)?®

3.4.1. Experience

Having experience with PPPs means being aware of the bottlenecks,
knowing the behaviour of market parties, and having more (formal and
informal) instruments/methods to cope with the challenges. The PPP
experiences of interviewed Polish municipalities are mainly in the form of:
1) quasi-PPPs (very wide scope),

2) concessions,

3) special purpose companies,

4) tenders/procurements,

5) land lease contracts.

It should be underlined, however, that the municipalities could not treat
public-private cooperation like a legal PPP, as they could not make use
of the Polish act. In selected cities, the experience was based on
attempts to re-develop land and regenerate the inner city. However, the
experiences were not always very positive.

There may be a correlation between the size of a city and its
experience: the larger the city, the better (and more) the experiences
with PPPs. As expected, the experiences of large cities are significant
with PPPs but are in a variety of forms. Our interviews with three large

PPPs in Polish

cities
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City size and PPP

cities show that they have indeed this type of project implications in
diverse fields although not in a complete PPP format. The largest cities
have the highest number of opportunities for investors, even for foreign
investors. These cities have to solve many serious problems with
modest finance so they have to prepare potential projects with private
cooperation. The variety of opportunities creates more space for PPPs.
As our interviews confirm, the experiences of medium-sized cities with
PPPs seem to be more problematic than the experiences of large cities.
This is because the interest shown by private investors in medium-sized
cities is not very high. Gdansk, which is relatively larger and more
international, compared with the others in the group, is an exception.

From the local government perspective, after individual cases of
negative experiences there has been much more hesitation and caution.
Some small cities (such as Slupsk and Sopot) indicated very good
experiences with PPPs and this can be explained, especially in the case
of Sopot, due to the city having experience in using EU funds and
foreign capital (see Figures 4 and 5). We argue that experience with EU
bureaucracy for any level or type of funding may be an indicator of the
future success of PPPs, as municipal experts would be aware of the
complications with the EU regulations. Sopot as a city with many
historical neighbourhoods attracts private and public cooperation.

Figure 4. EU funds to co-finance public tasks, as revenue for city
budgets (2006-2007), PLN per capita
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Source: Central Statistics Office of Poland.
One of the main advantages of PPPs, mentioned by municipal officers,

was the possibility to use private money when the public sector was
involved in projects co-financed by the EU. It is also interesting to note
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that Torun, having the most involvement with EU funds in recent years
(Figure 3), seems to have limited experience with PPPs (Figure 4).
During an interview in Torun the vice mayor indicated very strongly the
need to use private finance sources in future. The city used funds not
only for infrastructure but also for social integration issues. However,
the vice president underlined strongly the need to use PPPs due to
problems with the limit on public debt.

Figure 5. Number of companies with foreign capital per 10,000
inhabitants in 2008
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3.4.2. Awareness

Awareness means not only knowing the opportunities for PPPs

in urban development but also being aware of the legal complications.
The chance of success is high for PPP implementation, as the local
government is expected to be more prepared to deal with any potential
bottlenecks. In general, municipalities are aware of the disadvantages

of both the old and the new PPP law. The municipal officers were trained
on PPPs and some were even involved in individual projects. The knowledge
of these attempts (though very often with negative results) was
disseminated. This experience gave the opportunity to create a list of real
problems under the previous PPP Act (for example: lack of some form for
public procurement announcement and problems with finding a professional
company to conduct analyses) . The officers are now analysing the new PPP
Act. They are aware of the potential opportunities in PPPs. In general, the
old Act (on PPPs) was criticised for being impractical, even not applicable
and the current act for being too general and open to broad interpretation.
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Experience with PPPs and awareness of regulations seem to go hand in
hand. In the past, almost all municipalities used the Civil Code, company
law and various local government acts to fill the legal gap for PPP
implementation before PPP law was introduced. Almost all
municipalities are also aware of the problems with the previous PPP law
and used other legal instruments to overcome the problems. The Civil
code and company law were the most popular legal forms to be used

(in Lodz, Warsaw and Krakow, etc). All of the group | cities received
external legal support and were more prepared to deal with legal issues.
Coming to today, even in the group Il cities, the municipalities are
aware of the limitations of the new PPP law. Municipalities are generally
aware of EU requlations, but to various degrees. Although they know
that compliance with EU regulations is needed (especially for the
procurement rule), they agreed that the current law did not provide

a clear understanding on specific issues connected with the EU Treaty.
Some municipalities stressed the changing attitude, from selling land to
private companies to developing the land in partnership with them. This
shows their awareness of the market conditions and PPP advantages.

The surveyed municipalities listed the following aspects concerning
the PPPs:

1) Awareness of legal aspects:

a  the new Polish Law on PPPs and the old acts that dealt with PPPs

b  the public sector is uncomfortable with the new law due to the
legal uncertainties

Cc using consultancy companies to assess risks and legal
complications

2) Awareness of the potential disadvantages/problems

a long procedures, infringement of public procurement rules and
disagreements with private sector actors

b  difference in objectives between public and private partners
the unclear legal status of property ownership, the long
duration of planning procedures and project implementation

d the municipality has to deal with the problems alone if the
private partner fails

e the private sector depends on financial support from banks
and other investors, and on the economy,

f lack of societal support

g uneven risk-sharing between private and public actors

h  sharing the risks with other municipalities

3) Awareness of PPPs in urban development

a conditions and consequences of using private sector money

b  difficulty with defining the most effective conditions for PPPs
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¢ choosing between selling land and establishing a PPP, as selling
the land is less risky (and complicated) although in this case
the municipality loses control of the development.

4) Awareness of other aspects

a  the necessity to have commercially attractive projects

b  the need to save public money
the need to decide, at the beginning, to use either procurement
or concession

Awareness of the legal aspects is important for successful PPP
implementation. In terms of awareness of the legal aspects, our
interviews show that the previous PPP Act was not applicable because
of lack of awareness of public procurement. There was also a problem
with the amount of detail and the short analysis period (one year)
when seeking a private partner. Thus, negotiations took much longer.
Because of these reasons municipal experts saw the old PPP regulation
as a huge obstacle and preferred to use alternative legal ways.

The new act is, however, seen as a much more flexible regulation,
although it is too general. Municipal experts agreed that it gives too
much freedom to the cooperation, which is difficult to control. The
results of inspection could be various, and depend on the attitude of the
controlling entity. Too much freedom means trouble, as the possibility
of being accused of corruption still exists. The required analyses are still
present in the new law, but there is no indication in the act regarding
about the content of these analyses. This problem is also connected
with the need to use consultancy companies to assess risks and legal
complications. Warsaw is the most advanced city in this area. The city
selected four international companies with great PPP experience as
strategic advisers for PPP projects. When the city has a PPP project, the
municipal officers choose the most suitable company as an advisor, as it
is obvious that the municipal officers are unable to organize everything
on their own. The city plans to transfer the knowledge to smaller
municipalities. There would be a special data bank established with the
possibility of exchanging information, experiences, and ideas.

When it comes to awareness of the potential disadvantages/problems,
our interviews confirm that the most important ones are the long
procedures concerning public procurement appeals, problems with
creating a good long-term contract and the allocation of tasks between
private and public partners. The municipal experts are aware of the
private partners’ expectations for profit, while for the public sector it is
the fulfilment of public duties. Problems with using PPPs are connected
with gaining enough profitability from the private partners’ point of
view, financial support (banks are not generous to private partners now

Awareness of PPPs
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and municipality will not issue guarantees), the unclear legal status of
property (restitution claims), the long-term duration of the projects
and finally the knowledge that when something goes wrong the
municipality has to deal with this alone by taking over the project. The
municipal officers agreed that the general mentality is also a problem in
public and private cooperation. They thought that people’s perception
of cooperation between public and private actors was linked to
corruption.

As for awareness of PPPs in urban development, most of the
interviewees indicated that the simplest way to get funding for the city
is to sell the land or sell the perpetual usufruct. However, they also
agreed that using PPPs gives the possibility to control - when a city
sells land there is no such possibility. In the case of large urban projects
old railway stations for regeneration and other run down parts of the
city are often mentioned. Some private actors aim to invest in public
land, however, negotiating conditions suitable for both partners appear
unclear for the public sector. The municipal officers see many positive
aspects of cooperation with private actors: sharing the obligation and
saving money, using the know-how and experience of private partners
especially in an area where the city has no experience at all. However,
when the general costs were calculated, in some cases PPP costs were
higher than revenues for the public sector and so it was inefficient to
create a PPP. The interviewees also questioned the extent to which it
would be possible for the public sector to evaluate the ability of

a private party to fulfil the contract.

For other aspects, problems with public-private cooperation have their
roots in the divergent aims: the private partner wants to have the
highest profits, the public partner needs to fulfil its public tasks.
According to municipal officers, a very strong barrier exists when profits
are too low for private investors; this means there is a need to look

for compensation for private investors. Only a few projects are
commercially very attractive. However, according to the municipal
officers, the crisis has changed the plans of some private investors as
they want to co-operate with a public partner because it means lower
risk and secure money. From the municipal point of view, the most
important task is to prepare the proper documentation at the beginning
and to decide which procedure should be applied - public procurement
or concession.

3.4.3. Interest

It can be expected that when a local government shows interest in
preparing tenders, it means that it is more aware of the possibilities of
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PPPs and that it is willing to use private sector investment for urban
development. However, it should be noted that an indication of high
interest does not mean real action aimed at preparing a PPP. In general,
there is great interest in attracting private investment in the surveyed
cities, with some even arquing that it is the only way to develop. Only in
one case, however, in Krakow the municipal officers stated that there
was enormous interest from the investors' side. Another general
conclusion is that the municipal officers understood that the investors’
focus is to make profit, although in many cases the investors’ initiative
was not welcome due to the many legal constraints. In some cities, the
municipal officers stressed that politicians and citizens have to
understand that a PPP does not pass all risks and responsibilities from
the public to the private sector.

Municipalities are interested in PPPs mainly for the following reasons:
- private companies offer better and more efficient project
management,
- projects can be developed without increasing the public debt
to save public money,
- the knowledge and experience of private partners can be
transferred to the public.

Municipalities are interested in using PPPs in the following areas:
- building sports and recreation centres and car parks,
- renovating/building municipal housing,
- constructing entertainment centres such as aqua parks,
- regenerating railway station areas,
- revitalising city centres,
- building large-scale prestigious projects,
- infrastructure projects,
- developing marinas,
- hospitals.

3.4.4. Willingness

It can be argued that when willingness to use PPPs in urban
development is high, the chance of success is also high, because the
local governments are more motivated to use these instruments. In
general, however, there is a big difference between theory and practice
of 'willingness to use PPPs'. Thus, willingness to use PPPs does not go
hand in hand with ‘being prepared to use PPPs'. While some cities really
wanted and were prepared to set up PPP projects, they were not keen to
take the initiative. The attitude of 'wait and see’ and 'first court case will
show the mode’ was repeated during the interviews. Some of the
interesting outcomes can be summarised as:

Interest in PPPs

Willingness to

use PPPs
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effectiveness

the fear of failure and legal uncertainty restricts the willingness
of Polish municipalities to use PPPs. Due to the legal
uncertainties, the willingness of the municipalities is only

at the level of an interest, as they are hesitant to initiate
projects, so as to avoid accusations related to corruption or
the infringement of other laws.

the absence of model PPP contracts reduces municipalities’
willingness and creates hesitation

the current economic crisis also affects willingness as
municipalities believe that the private sector will be less willing
to cooperate

fear of the financial failure (or bankruptcy) of the private party
also reduces the willingness of municipalities.

3.5. Evaluation of Polish cities for hard factors
(administrative effectiveness and institutional
capacity)

3.5.1. Administrative effectiveness

It can be expected that when a municipality has an effective
administration system, it is able to cope with the irreqularities of
dealing with the private sector. This means that a well-organised
administration system for PPPs within the municipalities will give

the public authority a strong position to negotiate the conditions of

a project and cope with the unforeseen risks brought about by the
involvement of the private sector. There is no common general
administrative structure for municipal cooperation relating to PPPs.
Municipalities usually use two main models to deal with PPPs:

a separate department is established for cooperation with PPP projects,
with a team of municipal officers (lawyers and economists, etc);

or some ad hoc duties are given to people in different departments, and
sometimes one person is fully responsible for a project. Although the
first solution seems to be very effective, it is not common practice.

Interviewees often stressed that the organisational structure for
preparing PPPs is not well developed because:

there are too few municipal officers,

there is no cooperation between departments,

there are many procedural mistakes.
The fact that the municipal officers who took part in this survey are
from very different departments is also an interesting indication of how
the administrative structure is still not very clear in relation to PPPs
in Poland. The interviewees were mainly from the Investor Service
Departments, the Departments of City Strategy and Development, City
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Promotion and Development, the Revitalization Departments and the
Departments of Real Estate Management of Municipal Property.

In the early years of transition, both public and private actors were
unaware of the time-consuming planning process. After some changes
in the legal environment some solutions emerged. However, in large
cities the planning process is still problematic, sometimes discouraging
investors. In Poland, as a spatial planning rule two planning documents
are needed: studium (study), a strategic obligatory document, and the
optional zoning plan. The zoning plans are legally binding, although
they should be prepared in accordance with the local ‘study.’ If, however,
there is no plan and the demand of the developer is different than the
study suggests, the project can still continue. In this respect, the
planning system is flexible enough to accommodate the different
demands of private parties. From the point of view of the city's planning
strategy, however, this rule results in negative impacts for cities. Since
the zoning plans cover only part of the cities and were usually created
a considerable time ago, long negotiation, consultancy and agreement
procedures, and the number of appeals prolong the implementation.

If there is no plan, the private company may have a high chance getting
a more favourable outcome in terms of planning decisions and location.
If there is a plan, the planning procedure for the project is much easier.
However, if the private party wishes to include a new idea, it would be
time consuming and problematic to change the plan. In some cases, the
investment would only become certain if the plan is ready. More serious
problems with planning occur in large cities, although small cities have
also experienced issues with planning due to the complicated procedure
and the length and cost of preparing a plan.

3.5.2. Institutional capacity

When a municipality has a high institutional capacity (regulations are
completed, organisational structure is clear, and the roles of actors and
public employees are clear, etc), it means that they are able to cope
with the irregularities of dealing with the private sector and with the
legal complexities. All of the interviewed professionals agreed that
Polish municipal officers have a low level of preparation for negotiating
with the private sector. In many cases, hired external experts provide

a solution. However, the interviewees agreed that the public negotiator
should be better prepared. They also emphasized that the external
experts do not usually know the local reality. Another problem is the
difficulties of controlling the private actor during the long cooperation
period, as companies may have financial problems, and may even go
bankrupt. Moreover, their priorities may change, which may conflict
with the public priorities. As some cases have proven, the municipality

Institutional

capacity
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and PPPs

has to carry the burden of an unsuccessful PPP; it is very important to
develop institutional capacity to cope with any contingencies.

3.6. Evaluation of Polish cities for external factors
(public opinion, market capacity/conditions and
the readiness of national law and requlations)

3.6.1. Public opinion

The local community's attitude to public-private cooperation and local
administration plays an important role in the success of signing
contracts with the private sector and implementing projects. This is
especially important in the case of Poland because of the historical fear
of corruption and because of informalities. Accordingly, municipalities
are afraid of taking risks, as cooperation with private actors is not
appreciated.

As an outcome of the socialist experience, people in Poland generally
have little trust in the state or local governments, and traditionally see
them as profit-makers. According to the European Social Survey 2002-
2003 conducted among 21 countries on the legitimization of the
government system, Poland had less than 10 points, which put it last
in the ranking. This attitude is mainly the result of the old “them-us"
division seen in the socialist times. This attitude creates a more
complicated situation for public officers than in other countries. People
usually do not know, nor understand that the involvement of private
capital can be used for public interest. Moreover, Polish media are
traditionally suspicious of such deals. Therefore, public support for this
kind of cooperation is very low. In Poland, positive public opinion is very
important for local governments, because this defines the support they
will get in elections. In some municipalities, such as Gdansk, even
among local politicians PPPs are misinterpreted. In fact, in Szczecin,
Katowice, and Torun mental barriers to PPPs exist even among
municipal employees. All of the interviewees agreed on the need for

a change in mentality concerning PPPs. Municipalities agreed on the
common social problem of the homo sovieticus attitude. This means
that people become suspicious when a private sector company is
making profit on public assets. This attitude was emphasized repeatedly
by the majority of interviewees. They also highlighted the lack of
education among people concerning public economy, as people cannot
compare the costs. This is why there is little public support for this kind
of cooperation. Local politicians are a willing to use accusations of
corruption as negative political capital against their opponents.
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3.6.2. Market capacity/conditions

We argued that when the property market conditions are good and
ready for large-scale urban projects, the chance of success is higher.
Although market conditions differ enormously in each city, we must
underline that except for the cities in group I, market conditions are still
not very promising for attracting private sector companies. Warsaw, the
capital, is the biggest city in Poland and has the highest number of
investments due to its economic and cultural attractiveness. One of the
problems that hinder development is unsettled land ownership claims.
Warsaw was the first city in which foreign investors showed interest and
developed properties throughout the 1990s. Lodz, previously a textile-
industry city has been greatly affected by the post-socialist
transformation. The industrial heritage has been in the hands of court
representatives after the bankruptcy of companies. The buildings and
land have been sold to investors who are willing to conduct projects.
The city has market potential for brownfield regeneration, but it does
not have a strong economic basis for this. Krakow is one of the most
advanced markets, with a number of successful projects and with its
historical and tourist assets. It is not only attractive for foreign
investors, but also residents’ attitude towards foreigners is more
relaxed. Problem areas, such as Nowa Huta, built in the socialist era,
have potential for redevelopment. Although Gdansk is similar to Krakow,
due to its historical and geographical characteristics, it did not attract
as much market interest as Krakow.®

Due to their industrial history, many cities have contaminated land,
old buildings, old coalmine infrastructure, and mine damage. However,
these brownfield sites may offer development opportunities in the
future, when the market conditions improve.

3.6.3. Readiness of national law and regulations

We have argued that when the law is ready and applied smoothly,

the chance of success is higher than in the transitional era where the
regulatory framework was unclear. The new PPP law has been in force
since February 20097. It is generally thought that the basic fault of the
previous law was its excessive regulative character. The biggest obstacle
to using PPPs was the requirement to prepare a profitability analysis,
especially in the case of smaller projects. According to the old Act,
results of the analyses of various potential ways of implementing

a project should be compared, and PPPs may only be used if they bring
the greatest benefits to the public interest (Kulesza, Bitner, Koztowska,
2006). The previous Act stressed the subsidiary character of PPPs -

a partnership might be used to implement a project only if it were more

Market capacity

for PPPs



PPP: Polish regulations

Current practice and success potential of PPPs in the form of large-scale
urban development projects in Poland

favourable to the public interest®. Also elusive was the concept of
“prevailing benefit" and particularly its quantitative measurement,
which in a given situation would justify the choice of PPP. Moreover,

a general approach to other types of project implementation created
ambiguity, since there were many possibilities for choosing the manner
of the implementation of public tasks (Gonet 2008b). Apart from legal
problems, major obstacles to the development of PPPs included
psychological barriers and a lack of supporting institutions (Cenkier 2008).

The new act, developed by the Ministry of Economy, promises a new
direction in the use of PPP, in a sense that whether partnership is to be
adopted will be now determined by the way in which the private entity

is remunerated and by the way risks are divided between the private
and public entities. It means that when the private actor will operate
and take fees, the concession should be applied, in other cases the
public procurement rules should be used to select the private actor.

The new Act abolishes the obligation to prepare preliminary analyses,
which, as it was pointed out, used to be one of the main reasons of not
using the previous legal regulations concerning PPP. However, it will still
be necessary to demonstrate benefits resulting from public-private
partnership. The private partner should be chosen according to two sets
of standards. If its remuneration is fully covered by the public entity, the
use of the Public procurement Law will be mandatory, especially the
provisions concerning competitive dialogue. On the other hand, if part
of the private partner’s remuneration is to be covered by profits
resulting from the partnership, it will be obligatory to use the Act on
Building and Service Concessions.® In the new Act, the parties are given
the possibility to create flexible partnership with reference to the
general system of law in Poland and also to best practices and
behaviour patterns, without imposing statutory obligations. It should be
noted that the Act does not impose the subject matter of PPP. Contrary
to the previous Act, the regulations do not define what types of projects
may be implemented under a partnership. If the parties decide that
remuneration is dependent on the results of the private partner’'s work
and parties to the partnership share risks - a wide range of solutions are
acceptable.

The development of a new law aimed at the elimination of unnecessary
administrative obligations and excessive limitations, also with respect
to the subject matter and content of contracts. All the provisions follow
five basic principles:

1) Granting the entities involved the biggest possible freedom in

forming partnership.
2) Protecting the most important public interests.
3) Protecting the justified interests of private partners.
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4) Protecting public debt.
5) Compliance with the European Union law.

It should be stressed here that the Act clearly refers to the existing
institutions of Polish law, and in particular to the civil code. Rather than
creating new institutions, it makes use of existing reliable ones. Because
of this, the proposed regulations are easily understandable and
applicable. The flexibility of the new Act is reflected by the fact that

it adopts general clauses, which are used in civil and commercial law. In this
way the Act on Public-Private Partnerships acquires a new character.

Opinion on the new law was divided among the surveyed municipal
officers. Everybody accepted the change in requlation as a step in the
right direction, but some of the surveyed officers emphasized their
dissatisfaction. According to them, the relaxation of legal regulations
was too wide, leaving too much space for divergent interpretations.

3.7. General evaluation of Polish municipalities of the
success and risks for PPP implementation

As the final stage of our evaluation, a general assessment can be
provided to reflect back on the pre-defined aims (see chapter 1.4):

To what extent do cities face potential problems in PPP implementation?

The cities presented in the survey were chosen due to their announced
interest in PPP projects. However, during direct contacts with the
municipal officers responsible for PPP activity, it was understood that
interest and willingness are in theory often the only important success
factors. On the one hand, there is the cities’ knowledge of the
advantages of PPPs, on the other hand, there are many factors that
suspend, postpone or even totally discourage PPP implementation.
Cities that intended to introduce PPP projects have not finalised them
yet, due to obstacles and difficulties connected with differences in the
interpretation of Polish legal regulations. Cities with real willingness
have grounded their activities on external experts’ opinions. However,
there was also a common opinion that external experts may not be able
to provide municipalities with clear answers and solutions, even if they
have international experience, as best practices are not available.

It was also agreed that all the problems and obstacles could not have
been predicted. However, it is possible to reduce the risk by learning
from the European cases, so as to have knowledge of potential issues in
the future.

PPPs in Polish cities:

evaluation
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To what extent does awareness of EU regulations go hand in hand with
experience, and to what extent does this awareness matter for the
implementation of PPPs?

The survey results confirm that experience rooted in some PPP
attempts helps to identify problems to a great extent. Cities willing to
opt for PPPs were unaware of the real problems in dealing with EU
regulations, such as state aid and public procurement rules. In all of the
surveyed cities, the municipal officers experienced or predicted
difficulties in finding a private party for the PPP. However, in very
attractive cities (Warsaw and Krakow) they also mentioned interest
expressed by investors who earlier (before the crisis started) did not
want to take part in a PPP.

EU rules were mentioned as part of the PPP legal framework by
municipal officers with some PPP experience. In Krakow (one of the
most advanced cities in terms of PPP preparation), the municipal
officers stated that the PPP Act would give rise to state aid problems.
To make sure it did not, they chose a concession model, believing that
they are secure (although this may not help). The awareness of EU
rules seems to be an important factor for PPP implementation in
Poland. Lack of standards and practice makes these projects more
exposed to rule-breaking. There is a danger that the first instances of
breaking EU law may hinder the full implementation of PPPs in Poland.
Generally, the more experienced cities have a higher level of awareness,
but there are still some gaps in the knowledge of municipal officers.

To what extent is the risk of non-compliance higher in small or big cities?

The risk of non-compliance with EU regulations arises in both small
and big cities, however the reasons may be different. As expressed by
many municipal officers with different education, knowledge and skills,
in big cities with bigger institutional capacity an educated and trained
PPP team can be established to deal with PPP implementation.
However, it should be stressed that the high-level of project
complexities, the high costs and negative public opinion, can add more
risk of non-compliance with EU reqgulation in big cities. In small cities
problems with lack of experience and knowledge of local staff, and the
lack of money for training or external analysis may produce
misunderstandings or mistakes. In relation to these problems, Warsaw's
initiative of transferring knowledge to the smaller municipalities seems
very promising.



Current practice and success potential of PPPs in the form of large-scale
urban development projects in Poland

What are the potential dangers of non-compliance for Polish cities?

The potential dangers for Polish cities for non-compliance with EU
regulations have roots in the complex and multi-dimension framework

of PPPs, especially for large urban projects. Knowledge of some legal
aspects does not protect municipalities from possible infringements,

as every project and institutional context is different. Besides problems
with breaking state aid and public procurement regulations due to lack of
knowledge, there are some additional aspects caused by institutional and
the non-formal Polish socio-political environment. In Poland, the society
and economy are still in a state of institutional change, though the society
is accustomed to having new rules that are sometimes imposed by
external powers (Gaciarz 2004). The survey feedback indicated that the
law is seen as a tool, though its use depends on people. The big
differences between surveyed cities in the perception of risk and success
factors in PPP implementation are not only the result of the differences in
size but are also caused by different cultural backgrounds, the approach
to the cooperation idea, self-governance and civic responsibility. The
homo sovieticus attitude can spoil every initiative. Therefore, local
governments’ interaction with the local society in explaining these new
strategies in a transparent way is very important, so as to re-establish
trust.
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status of PPPs in Poland.
Recommendations.

4.1. Assessment of the risks for non-compliance
with EU regulations in Polish cities

The research has confirmed that currently in Poland many
municipalities are preparing for PPP implementation and are searching
for private partners for joint projects. However, due to Polish law this
type of cooperation is rarely officially referred to as a PPP. Many
municipalities expect PPPs to be a vehicle for fulfilling their duties,
public tasks with private money, without increasing public spending.

A very important field where PPPs could be used in Polish cities are the
large urban projects aimed at rebuilding part of a city, redeveloping of
brownfields by changing function, urban regeneration and revitalisation,
etc. As indicated at the beginning, these are usually costly and complex
projects; however, their commercial potential encourages private
investors.

State aid and public procurement rules should be taken into
consideration by Polish municipalities that are starting PPP activities.
Polish municipalities do not have great experience with PPPs in urban
areas. The process of creating changes in the urban structure involves
many different subjects, and it is often long, complex and complicated,
as the increasing number of infringements across Europe proves. The
other risk areas are combined in a common group - risks due to external
factors. We can mention here the risks brought by the property market
conditions due to the opportunity-driven and speculative character of
the property markets (the socio-economic environment of the property
market strongly influences this characteristic), risks due to planning
system complexities and other legal and institutional obstacles.

Land and property have their own unique characteristics, which can
generate problems with their efficient use, exchange and development.
Land and property have fixed location. They are heterogeneous and
require substantial resources to acquire and develop them.
Determinants characterising the Polish property markets are
inseparably connected with Poland's history, economic and political
transformations, as well as successive changes to the legal regulations
that control the markets. The property markets in Poland are not yet
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fully mature, but their steady evolution can be observed. A public actor,
who aims to cooperate with the private sector in developing urban
projects with the use of a PPP, needs to have knowledge of real
property market mechanisms and instruments to be prepared for the
possibility of fast and unforeseen changes. There is also the imperative
of remembering the local character of the real property - success in one
project does not mean that there will be success in other projects.

Planning system complexities can increase the risk level of urban
project. Solutions adopted in Poland are generally similar to the
solutions used in other EU countries. Certain mechanisms and
instruments are reiterated due to their universal nature. However,
detailed analyses indicate that there are significant weaknesses in the
regulatory framework. In Poland, there is a mixture of a discretionary
system (non-binding plans, more market-driven development) and

a planning-driven system with legally binding plans (lzdebski, Nelicki
and Zachariasz, 2007).

The existing system has issues, as decision-making is conducive to
corruption, which contributes to the exceptionally low level of social
trust in local authorities in Poland. This is connected with one of the
main problems of PPP acceptance in Poland - social obstacles. Studies
conducted in Poland in the 1980s showed that in the relationship
between the citizens and the authorities, the citizens felt helpless
(Koralewicz, Wnuk-Lipinski 1987). Since the late 1980s,

due to the political transformation, people have started to expect the
authorities to reckon with the citizens, and this expectation has grown
stronger. However, to be able to participate in making the most
important decisions, both the authorities and the citizens must
demonstrate a certain level of competence. The competences are
multifaceted and concern ethical, social, organisational, technical, and
professional issues. Lack of said competences often leads to mutual
misunderstanding and increasing frustration of some members of the
community ("us-them” mentality). In Poland, many citizens believe
that working for local government means to have a very good position
for doing business. This is caused by a lack of trust in the central and
local governments (Staniszkis, 2006). The role of local authorities is
not seen to be a public service in the common interest.

Local co-operation may be seen as one of the indicators of the level

of social capital. The lack of cooperation at the local level is particularly
severe in terms of social development management. According to

the European Social Survey 2002-03, Polish society is much more
distrustful of the central and local governments and fellow citizens
than other societies. One of the most important factors responsible for
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PPPs and the disintegration of social capital in Poland is the dysfunctional

social capitall administration of justice that creates the social conviction that only
naive people abide by the rules, which is one of the greatest dangers for
a democratic state (Kochanowski 2006). The decay of social capital is
also a consequence of the law being used to gain advantages. This
problem arises not only among people adhering to the rules but also
refers to the legislative body that proclaims them (Kochanowski
2006).

The bad climate for PPPs is responsible for the stiff approach to them
by the local government. The public partner is afraid of being accused
of corruption or misconduct, especially by political opponents. The
municipal officers are afraid of taking risks, as cooperation with private
actors is seen negatively by the local community as a door to
corruption. Local media are suspicious and local politicians are willing
to use such accusations as political ammunition. The instrumental
attitude to the law may enforce the formal use of EU rules, however,
this may not prevent non-compliance with EU regulation in particular
cases. However, it can be noted that in some municipalities the climate
for PPPs is better, especially in Krakow. This is probably the result of the
higher level of trust towards local government resulting from the path
dependency of the city.

4.2. Evaluation of state aid regulations in the
implementation of PPPs in urban projects
in Poland: Risks and potential issues

The risk areas for the implementation of projects for the public sector
concerning the state aid rule seems to be quite wide, due to the
generally unsettled area where state aid is unlawful. If there are no
additional profits and there is no change in the competition position of
the private partner, there is no unlawful state aid. The public partner
should conduct analyses to evaluate the economic sense of the PPP
and the possibility of state aid. Even the PPP Act does not mention this
need. The public partner should also be aware that the analysis of the
possibility of state aid should be repeated in the case of every change in
the contract. However, fulfilling this obligation does not always protect
the public partner. In the case of the private partner having better than
predicted conditions Chigher profits or smaller tasks), the state aid
problem will arise. The risk of unlawful state aid seems quite high due
to the traditional formal approach of typical Polish municipality officers:
“we have to have an analysis so we will have it".

The concession does not exclude the possibility of unlawful state aid,
although the use of a tendering process should free the project of this
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problem. Any change in the contract may introduce some unlawful state
aid. There is also another risk area - it is stated in the Concessions Act
that an additional contract can be made for building works not included
in the primary contract when there are new circumstances impossible to
forecast and these additional works are indispensable for the
concession works. In this case, competition, and unlawful state aid
problems may arise.

In some PPP projects the public input has the form of real estate
(donation, sale, and lease) and the elimination of the unlawful state aid
problem requires normal market transaction conditions. It is possible to
pass the rights to the property to the private party with some bonuses
for the PPP or even without any payment, but in these cases there is

a need for evidence that these benefits are a compensation for services
of general economic interest (the compensation should be counted in

a proper manner). The risk margin here is also quite wide, due to the
fact that bonuses when selling public real estate can be given in many
circumstances under Polish regulation, not only when there are services
of general economic interest. The public actor should be aware of the
importance of this aim when establishing a PPP. There is also a practical
problem - the level of bonus should be counted together with the level
of compensation (detailed costs of PPP activity are needed). This can
be difficult due to the fact that in Polish regulations the bonus should be
indicated earlier, when the real estate is passed to the PPP company
(Dzierzanowski, Stachowiak, Cichowicz, Zaslona, 2007). When a PPP
company uses real estate as a leaseholder it is also necessary to ensure
that the contract fulfils the principles of normal market
competitiveness. The public actor should always remember the superior
rule that any contribution he makes should be transparent.

It is possible to use EU funds for PPP projects but the conditions
mentioned earlier should be met. To omit the threat of unlawful state
aid there is a possibility of using a special procedure of notification or
de minimis. However, these solutions require action to be taken by
public bodies and in case of their not seeing the problem of unlawful
state aid the consequences could be painful for municipality.

State aid is requlated in Poland by the Act on the Procedure for Polish law
Granting State aid°. Both public and private partners are cautious when
considering cooperation in the form of a PPP. In general, potential
partners are aware of the possibility of being accused of breaking state
aid rules. The legal framework for PPPs at EU level lacks a detailed
procedure for preventing municipalities from being accused of
corruption. This gap should be filled by national legislation, which
should not leave room for misinterpretation, while being compatible
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with EU rules (Dzierzanowski, Stachowiak, Cichowicz, Zaslona 2007).
An important issue that emerged was the approach to services of

a general economic interest. There is no state aid when cooperation
between public and private partners is in the field of services of

a general economic interest. This means that the rights that are
transmitted to the private partner are just compensation for the
services provided and that there are no additional profits to or changes
in the competitive position of the private partner.

The Polish Act on PPPs describes two possibilities for choosing a private
partner - public procurement and concession. The difference comes
from the right to charge. If it is possible to profits from charge because
of the nature of the PPP project or if the profit are from the charge
together with a payment made by the public actor - concession should
be used. In other cases, public procurement should be applied.
According to the PPP Act, the choice of the best partner should be
made using pre-defined criteria. Potential private companies know the
needs of the public partner and their competition fulfils the market
principle. Although it is forbidden to change the contents of the
contract, there is one exception where new and unforeseeable
circumstances arise. This, however, can introduce state aid problems.
Also in case of better than predicted economic conditions for the
private partner (higher profits or smaller tasks) state aid problems may
arise.

Use of concession should also be connected with competition among
potential private partners. The concessionaire profits from the right to
use the building or service and the payment made by the concessioner.
As arule, this payment cannot compensate all the costs covered by the
concessionaire. The value of the concession should be counted using the
estimated costs of the works or services. The procedure for choosing

a private partner should be transparent, it should involve competition,
and it should be non-discriminatory. These rules assure that there is no
state aid problem.

Another state aid problem can arise when the public partner’s
contribution is considered. If the input is a kind of subsidy (money
input) an important issue arises concerning the economic efficiency
of PPPs. Without public financing, the surveyed activity (public task
realization) may not be possible and the competition rule within given
conditions has to be implemented otherwise. If the public input has the
form of real estate (donation, sale, lease) the elimination of the state
aid problem requires normal market transaction conditions
(Commission communication on state aid elements in the sale of land
and buildings by public authorities, Official Journal No C 209 of
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10.07.1997). The sale of real estate should take the form of an open
tender that is aimed at finding the best offer, or when there is no open
tender, the price should (in principle) not be lower than the value of
the real estate.

In Polish law there is an act that describes the conditions for the sale
of public land- the Act on Real Estate Governance (management)!t,

in which conditions are introduced that relate to bonuses for buyers.

In these cases there may be a state aid problem. To eliminate this, it
should be proven that this constitutes compensation for services of
general economic interest (which ought to be calculated in a proper
manner). Practical difficulties may emerge, as the level of refund
should be calculated together with the compensation. The level of
refund depends on costs, so it should be calculated based on a detailed
description of the PPP activity - in Polish law, the refund should be
indicated earlier, when the real estate is passed to the PPP company.
The refund is justified only for services of general economic interest.
PPPs and taxes

When a PPP uses real estate as a leaseholder, it is also necessary to
ascertain whether the conditions of the contract fulfil the principle

of normal market competitiveness. The public actor should always
remember the main rule that all contributions should be transparent.
Another problem is the tax on PPPs, as some tax exemptions raise state
aid issues. In general, the tax neutrality of a PPP is a kind

of justified compensation for realizing services of a general economic
interest. However, in specific cases an analysis should be made of
whether these tax rules are compatible with the socio-economic
function of the right and the scope of the tax risks taken by the public
partner. There is an additional issue that concerns the allocation of the
tax risk referring to VAT. A general clause in the contract that the public
partner is going to reduce some VAT costs can result in a state aid
problem. This would be eliminated in specific cases by an analysis based
on the economic efficiency of the PPP activity. In changed tax
conditions, this compensation is justified.

There is also a real estate tax problem in the scope of state aid. The tax
exemption or bonuses given to the PPPs should be analysed. When the
PPP activity is not in the category of services of a general economic
interest or if the level of privileges is too high, state aid problems may
emerge. There is a possibility of a state aid problem where changes are
made in favour of the private partner after negotiating the contract. Of
importance here is the level of profit of the private partner; when the
level is above then market it is qualified as state aid.
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4.2.1. The surveyed municipalities’ experience and
awareness of state aid

When it comes to EU regulations, most municipality officers were
aware of the state aid regulation, but in a general and abstract sense.
State aid is an issue for them when it concerns the establishment and
activity of municipal companies, but not yet in relation to PPPs (as
there is not much experience). Only some of interviewed municipality
officers stated clearly that they were not going to use the PPP Act,
referring to a possible problem with state aid. They agreed that using
concessions makes the public actor's situation more secure as there is
no possibility of the state aid breach. However, in reality it can be more
complicated.

It is imperative to analyse any specific PPP case in a very scrupulous
way to evaluate the possibility of state aid. The surveyed cities can
infringe EU Law due to their lack of knowledge about the situations that
give rise to state aid problems. They do not have experience in
monitoring PPPs from the point of view of the market. Treating the
private partner in a better way than market conditions indicate infringes
EU rules.

4.3. Evaluation of public procurement rules in the
implementation of PPPs in urban projects
in Poland: Risks and potential issues

Polish public procurement legislation dates back to 1994 when the first
Act on Public procurement was adopted. The Act was amended a couple
of times in the following years, mainly with the aim of clarifying its rules
and definitions, broadening the scope of application and making the
procurement process more transparent. Adapting Polish procurement
provisions to EU requirements was a major factor in the preparation of
new legislation. The new Public procurement Act was adopted on 29
January 2004 and replaced the Act of 1994. In April 2006 and April
2007 the Public procurement act was largely amended in order to
implement the provisions of EU directives 2004/17 and 2004/18.

Risk areas concerning the public procurement rule also appear to be
large, due to the many possibilities of breaking public procurement law.
Contracting should be based on prescribed rules. However, there is the
issue of whether the municipality is aware of all the situations when
applying these formal rules is necessary. The European cases show that
due to the nature of the contracted works, or additional circumstances,
public procurement may be seen by the municipality as inappropriate,
which is not true. Furthermore, there are also situations where public
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procurement law is broken as a result of insufficient competition,
dividing services to avoid the threshold or breaking contracting
procedures. Polish municipal officers stated that these kinds of
infringement exist; however,in general, awareness of public
procurement rules is high.

The provision of special rights with special laws or planning regulations
concerning public works does not seem to exist in Poland. When
planning a public task that is not realized by developers, the problem

of special implementation agencies does not exists either. However, it is
very important to be aware that this type of activity is recognised as an
infringement of EU reqgulations.

Public procurement in Poland is regulated by the Public procurement
Act*?, which contains the principles and procedures indicated in EU law.
As mentioned earlier, the PPP Act envisages two possibilities for
choosing a private partner - public procurement and concession.
Public procurement law and particularly the competitive dialogue
procedure should be applied directly. This mode is so flexible that

it is possible for it to be used by a PPP and it gives the best chance

of finding the most suitable solutions and private partner.

The PPP Act contains rules that are lex specialis to public procurement
law. They refer to a definition of “the best offer”, the choice of
a provisional (interim) partner and the procedure for changing
a contract. The best offer, according to the PPP Act is the one that gives
the most advantageous outcome from the point of view of earnings and
the following criteria:
- The division of tasks and risks between the PPP partners.
- The term and level of anticipated payments or other anticipated
services.
- The division of profits given by the PPP between the PPP
partners.
- The relationship between the contributions of the public
and the private partners of a PPP.
- The efficiency of the PPP activity (efficiency in using financial
assets).
- The criteria linked directly to the PPP activity: quality,
functionality, technical parameters, level of offered technologies
and maintenance costs.

Non-compliance with public procurement rules when preparing a PPP
can generally be divided into two sections - the first one referring to
contracting, and the second referring to the provision of special rights
with special laws concerning public works. As indicated in chapter 1,
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the European Commission does not have the necessary instruments to
follow each large scale PPP project in each municipality. Although risky,
if a municipality cooperates with a selected company through its own
local tendering methods, and nobody complains, there is a good change
that the EC will not be aware of this.

4.3.1. Surveyed municipalities’ experience and awareness of
public procurement

The Public procurement procedure was not a problem for municipal
officers, as they were mostly from departments that specialized

in procurement; including one informant responsible for public
procurement in the PPP department. The cities make national

tenders in the scope of public procurement law, which is based on EU
procurement law. Some years ago, the officers were not as aware of the
procurement rules as they are today, and consequently some problems
were noted due to the complicated public procurement procedures,
which was new to municipal officers. However, after some years of
application, a group of specialists emerged. It should be stressed that
the previous PPP Act was not deemed applicable because of the lack of
a proper form for public procurement announcement; this means that
municipal officers paid attention to the public procurement rules.

As in every state, despite the fact that everyone should know the rules,
some cases of breaking the law occur, but this issue was not mentioned
by any municipal officers during the survey. The results of recurning
inspections carried out in recent years by the Supreme Chamber of
Control*3 reveal the extent of the problems that affect the activity of
municipalities in the planning and managing of real property.

A number of problematic cases were noted during the field survey.

In the first case, the City was looking for a private partner, without the
public procurement procedure, during the regeneration process of an
urban neighbourhood. The municipal officers did not think it necessary
to use a tender in this project. They claimed that it was only an
exchange of land, and not procurement. They seemed unaware of the
relevance of the rules on procurement, in his case. In the second case,
the municipal officers indicated that the City compensated the money
spent by the developer on public infrastructure; however, this could be
seen as compliance with public procurement (the contract would be
decisive). This begs the question, do the municipality officers have
enough knowledge to recognize when they have to use the public
procurement rules? In these cases, having separate departments with
different specialists cannot be the best solution. In two other cases, the
municipal officers expressed the opinion that the cooperating company
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could have a better position in the next tender (more points due to the
fact that this company is known as a good and honest partner).
However, none of the municipal officers denied the need of the next
tender. It should be underlined that the elaborated criteria should be
well-known and clear, in order to avoid any infringement of law.

4.4. Recommendations for dealing with potential
problems

In Poland, the number of public tasks executed by local entities is Recommendation
enormous and public funds rather modest. The solution is to use credits
and loans taken by local governments, but legal regulation is strict in
describing the public debt limit. Polish cities and villages currently have
the opportunity to apply for EU funds. The inflow of money stimulates
rapid development, especially in the scope of the infrastructure. However,
to ask for additional means municipalities must have seed capital.

Large urban projects, very often linked to the revitalisation of inner city
areas, are long and complex, which increases the level of problems and
risks of PPPs.

In some cities, there is a growing understanding of the need for PPPs
as a means for utilising existing property and land potential in inner city
areas. Focusing on big urban projects in Poland the most common
projects are sports and recreation halls, often with aqua parks and
some commercial space (hotels and shopping centres), commercial car
parks, rail station re-developments, and regeneration of city areas. This
is probably the result of an evaluation by public officers of the
commercial capacity of the projects and their contribution to public
needs. They predict those projects can be encouraging for private
investors. However, in some cases there are problems. For instance,
aqua parks, being very popular projects, seem not to be very profitable.

The problems that block the introduction of PPPs have an informal character,
due to the post-socialist mentality of citizens and local government actors.

Bearing in mind that some local government officials have stated clearly
that without private means the number of this kind of projects, will be
very limited due to their financial and organisational complexity,

it should be stressed that PPP projects require very scrupulous
preparation in terms of documentation and social support. Citizens do
not understand market powers; they blame public and private partners
that use public money or goods of having some additional private
profits. The local media are also suspicious and they look for corruption
cases, so municipal officers need to be careful. An additional factor
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is often previous negative experiences. The problem of preparing
municipal officers for negotiations, and their required knowledge and
time is also very current and serious. Having the burden of a very high
level of responsibility without financial gain does not encourage the
initiation of PPPs. Due to existing problems, some municipalities have
chosen simple land sales. Some have a “wait and see” approach aimed
at following well-trodden paths. There is also the problem of the low
level of administrative efficiency in some cases. Misunderstandings and
mistakes are rooted in lack of team work and the fact that too many
obligations have been given to municipal officers.

Lack of understanding of some introduced rules, and simple application
without analyzing the sense of the rules decreases the respect citizens
should feel for the law and diminishes the results of the application.

Another problem is connected with the Polish attitude to legal regulation
and knowledge of existing rules. There is a common attitude that these
rules only make life more difficult and are prepared for a small group to
gain profits. Additionally, municipal officers, who are unaware of some of
the complex requirements of PPPs in urban projects can make mistakes,
the effects of which can discourage local governments from this form of
cooperation, due to the prolonged legal disputes.

Recommendations for commonly-experienced problems and PPP
development in Poland can be summarised as:

* For public sector activities:

- aspecial public centre for the exchange of information should be
established to produce some standards for contracts and detailed
legal solutions (the announced Warsaw initiative in this scope is
very important),
local government officers with experience in PPPs should share
their knowledge and experience with others. This activity should
be a model organization for PPP departments in the local
government structure,
there should be a special media campaign explaining the idea and
advantages of PPP to Poles.

+ A detailed description of international mistakes in PPP procedures
should be prepared to reflect Polish circumstances

+ Best practices should be prepared regarding the administrative
structure of municipal cooperation in PPPs in small and big cities
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* Transparency should be the number one principle while preparing
specific cases to avoid any corruption accusations

+ Translations should be made of information on PPPs in the EU,
especially connected with state aid and public procurement
infringements, and distributed to Polish municipalities

4.5. Recommendations for the implementation of PPPs
in urban development: Lessons to be learned from
the experiences of old members states

Our review of problematic European cases (see chapter 2) suggests
that there are a couple of lessons that local governments can learn,

in order not to breach those provision of the EU Treaty that deal with
urban development. If we recall specific cases we summarised in section
2, we can list some lessons to be learned from the application of state
aid and procurement rules in several member states.

To prevent the risk of the infringement of state aid rules, especially
concerning the compensation issue, local governments can be advised to:

» Make sure that the private parties do not obtain any profit from the
project, while granting projects for renewal purposes, where national
funds are available to support development (Haaksbergen case) 4

» Make sure that the land transaction procedure does not cause
infringements and that the sales price for the land does not go
below market price without justification (Ahoy and Alkmaar cases,
the Netherlands)

* Make sure that the public does not fill any financial gaps in urban
renewal projects and does not take any financial risks under PPP
agreement (Gap Funding Case, UK)

According to the Procurement Directive the procurer should:

» Make sure that within the PPP consortium there is no separate

contract for carrying out part of the works (Amersfoort case)
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+ Make sure while awarding a service contract that the services that
are awarded to a private company are not in the scope of application
of Directive 92/50/EEC on the procurement of services. If they are,
a public tender has to be carried out (Limburg case).

Make sure that there is a tendering process, even if the contract is
only for purchasing the land. The Commission considers the goal of
the contract as the main reason for applying the procurement rules,
while awarding a public contract for the building of a public property
(Quedlinburg case)

While awarding a public works concession contract, make sure
a tendering process is carried out on the basis of the public
procurement Directive (York case)

» Make enough advertisements to attract enough competitive parties
to be involved in an open tender process. Even if the proposal is
below the threshold, the Commission may find the low amount of
competition as an infringement on the basis of the principle of
non-discrimination and transparency (Reggio Emilio and
Hoogezand-Sappemeer cases)

Make sure to comply with the requirements of EU public
procurement Directives, while awarding contracts dealing with social
housing, affordable or low-rent housing (British and French cases).

While calculating the value of contracts, make sure that that services
cannot be divided with the intention of avoiding the application of

the threshold, and if the contracts are divided into lots, the values of
the lots have to be cumulated when calculating the value (Genoa case).

While making contracts, make sure that the characteristics of the
contact are clear for the Commission when semi-public agents are
involved in the process. Tendering is required to award projects in
any case (see Appendix 2 for the Roanne case)

While preparing tender announcements and bids, make sure that the
information is clear and correct on the tender document. Moreover,
procedural rules such as the bidders' identity and weighting the bids,
etc., should be carefully followed up (Belgian and Scottish cases)

* While applying development (or planning) obligations, make sure
that any pecuniary interests are carefully screened to prevent an
unlawful contract (Scala case)
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Appendix 1. EU initiatives concerning PPPs

Ad1j0d |euoIbay 9Q- S9JUaI9JU0D
|eUOI}RUIS}UI JO SB1ISS

e B UOIJRUIWSSSIP pue o1bay
9(Q - sdiysiaulled aiealid-d1qnd

795 (£002) WOD 23r0 - 1-N3L
40 pIal4 8y} Ul ply [eIdURULS AjluNnWWo) Jo Buljueln
3y] 40} SNy |eaaua9 umop bulhe| g6/9€22

795 (£002) WOD-1Jomiau Jlodsuely

ueadoun3-suel} ayj Jo JuswdojaAap 8y} 1o} saullepinb Ajunwwo)

uo D3/96/269T ON uoISIDaQg bulpuawe [12uno) 8y} JO pue jusweljied
ueadolny ay3 jo uollenbay e 1o} jesodold papuswe ayl buipuswe |1DUN0D

|NJSS9IINS 10} SaUlI3pINg ON (D3) uolie|nbay |1Duno) bulpuawy uolle|nbay | ayl jo pue juswel|led ueadoin3 ayj Jo uolie|nbay e o} jesodold papuswy | €002
UOISIaA
pajepljosuo) - 0€00 d 266T/80/T€ ' ¥22 D
‘UOISJIBA pPa3epljosuo) - TT20 d L66T/TT/0T ' OvE
D:1900 - L900 'd 2002/2T/¥2 ' G2€ D -(se1els
Ag pajuelb sply :Z Uoi129S - UuoI3ddwod uo sajny
0.€ :T Ja1dey) - sme| Jo uoliewixoidde pue uoijexey
(T002) WOD-saulapinb 1jelp ‘uo13132dwod Uo S3|NJ UOWWOD :|A 3311 - saidijod
93U} UO U0ISSas bujiom ‘sddd AJlunwwo) :934y] }Jed) 68 pue g8 /8 a|dInly
03 yoeouddy ajgenjep e buipjing ‘Ajlunwwio) ueadoun3 ayj bulysijgelss Ajeal) 2002
GG (TO0Z) WOD-sy4omiau
ueadoun3-suedj JO pIalj 8y} Ul pIe [e1duUBUl} AJlunwwo) jo buijuelb ayj Joy
sa|nJ |esausb umop buiAe| G6/9€z2 ON (D3) uole|nbay |1ouno) buipusuwie
|IDUNOD 8Y3 JO pue juawel|ied ueadoiny ay3 jo uolleinbay e loj |esodold
0L€ (T002)
INOD-2p129p 031 8WlI] :0TOZ 40} Adljod 110odsuel] ueadoin3 uo Jaded allym | 1002

ddd op 31s 82kzsoupo

olupalsodzag AmAjeldiul

12soufAduainyuoy eyAyjod z
auezeimz AmAjediu|

G (0002) WOD-shemialem puejul
pue peoy ‘|ley Ag 1Jodsued] ayj Jo UOIJRUIPIO0D BY] J0J PIY Jo Buljuels
3y3 BUIUIBIUOD JUBWEI|IRd PUE |12UN0D) 3y} JO Uolleinbay e 1oy [esodo.d

JWE(S32U0Y | [WEeHRIJUOY ‘|WRIUSIMOWEZ Z
auezeimz AmAiefdiu|




695 (5002) INOD-SU0ISS8dU0] pue
JUBWAINJ0.d 21]gNd U0 MBT AJunwwo)
pue sdiysiaulled a1eAlld-d11gnd uo suoibay
9y3 O 9913IWWO0D dY] PUe 93}3IWWI0)
|BIDOS puUB JlWou0d] ueadoing ay)

0] UOISSIWWIOD 3y} WO} UoIIedIunwuwo)

9002°0T"'8T 'W.8Z 110 ‘:S002°0T'T

')GZ 1 0- |12Uno) 8y} Jo pue jusweljled ueadoing
3y} Jo D3/8T/¥002 pue D3/LT /%002 S9AIdaIIq

03 juensind saunpadoud Juswaindold 21gnd

10 YJOM3WERl} 3Y] Ul S3d130U Jo uolledlgnd ay3

10} swoy pJepueis bulysijgeisa goog laquiaidas

, 40 G002/%9ST ON (D3) uolje|nbay uoissiwwo)

500¢

7002 %7°0€ 'YET 1 O- S}OIJUOD 3D|AISS

211gnd pue s3oeljuod Aiddns 21ignd ‘s30eJ13U0D SYIOM
211gnd Jo pJeme ayj Joj sainpad0oad JO uoljeuIpIo0d
9y} Uo #700¢ Yd21BN T€ J0 |IDUN0) 3y} JO pue
juswellied ueadoin3 ay} Jo D3/8T/¥002 8A13031IQ

% 7002'¥°0€ 'VET 1 r0O- S10329s

o S92IAISS |ejsod pue jiodsuel) ‘Abisua ‘Iajem ayj ul

= 12€ (002) INOD- SUOISSadU0) pue Huijesado sa13ijus 4o sainpadoud Juswalndoud sy}

m S}0BJJUOD D1|gNd U0 MET AJunwwo) pue HuI3eUIPI00D $00Z Y2JRN TE 4O |IDUN0D 3y} 4O pue

g sdiystaulied 93eAlld-d1gnd uo Jaded usalo jusweljied ueadoung ayj Jo D3/ T/¥002 9A132341Q

S 00Z%"0€ ‘O¥T 110-

%) Ajeall D3 Y3 Jo €6 3J213Y 4o uoljedlidde ay3 Joj sajnJ pajie}ap

g umop bujhe] 666T/659 ON(D3) uoljeinbay |1ouno) buljuawa|dul 23/81/7002- anbojeiq aAiiedwo) jo

...qlm 002 114dV T2 40 £002/¥6.L ON (D3) uolje|nbay uolssiwwio) | uol3onpoljul Bulpn|ou|-saAI}dalIQ JUsWalnd0id MaN | 002
c (022 (£002Z) WOD) }S2J21U| [BIBUIY JO SIIIAIBS UO Jaded Usal9

8€Z (£002) WOD- 9002-£002 Saljliolid Abajes)s

19YJBIA [RUIBIUI-SUOIDaY Y] 1O 9911ILIWO0Y) 3Y] PUB 9911IWWO0D)
|e120S pue J1Wwou023 ueadoing syl ‘Juswelied ueadoiny

3y3 ‘|12UN0) 3y} 03 UOISSIWWIOD 3y} WO} UOIIeIIUNWWO?)

ddd 1we(saouoy
1osoufAduainyuoy eyAjjod z suezeimz AmAIeDIUl | | 1we RIIUOY ‘IWeluSIMOWEeZ Z suezeimz AMAIe[DIu| Y0y

Appendix 1. EU

op 3Is 92kzsoupo ojupalsodzaqg AmAiediu|




ing PPPs

Ives concerning

Appendix 1. EU initiat

/na edouna“xal-unag//:diy
wolj pajayieb uoljeusioul 8y} o siseq ayj uo sioyine ayy Aq padojanaq :924nos

1999 (L002) I - (dddl) sdiysiauiled

91BAlId-21|gNd PasI|BUOIIN}IISU| 0} SUOISSIIUO) pue
JUBWaINJ0.d 21|gNd U0 meT AJlunwwo) jo uoliedlddy
39U} UO UOI}RIIUNWWOD) 9Al}R}2IdIBIUl UOISSIWWOD)

252/80/dI- sdiysiauyled
91eAlId-21|gNd pasijeuoiinyiisul dn Builes uo
2ouepINb saNnss| UOISSIWWOY :Juswalndold dijgnd

669/80/HDO33dS-
(UOIRIDOSSY SBIIAIDS SSsauIsng) vsd
JUBWAINI01d 21]gNd UO SM3IA JO 8BUBYIXd Uy

800¢

(INI) £702/9002- SUOISSBIUO0) pPUE JUBWAINI01d
211gnd Uo meT Allunwwo?) pue sdiysiaulled
31BALId-21|gNd UO UOI3N|0Sal Jusweljied ueadoiny

(IND €¥02/9002 :29%0 (9002) AO¥d-V1

“vd- (Ad1j04 |euoibay Joy 9]gIsuodsal uoISSIWWO)
ueadoun3 ay3l Jo Jaquia ‘1augnH einueq Jo yssads)
LEMI0M WaY} 9yew 03 MOH ‘sdiysiaulied a1eAlid-d1gnd

900Z'TT'T '20€ 1 rO- pie jo uoljesyijou

10} SwJoy pJepueis ay} spiebal se £002/v6.L

ON (D3) uoiieinbay buipuawe 900z 199030

72 409002/,29T ON (D3) uolje|nbay uoissiwwo)

/9002 IS- 9002 SUOl1e|nbay s19ejU0) dlignd ayL

900¢

629 (5002) D3S- SUOISSaIU0D pue
S3oeJ43U02 21jgnd uo me| Ajunwuwo) pue sdiystaujied
91eAlid-21|gnd ay3 uo uoljeynsuod dijgnd ayj uo Jioday

ddd op 3Is 92ezsoupo ojupaisodzag AmMAledu|

19soufAduainyuoy eyAjjod z suezeimz AmA3e[dIu|

1we(saouoy
| lWePRIJUOY ‘lWeluUsIMOWeZ Z suezeiMz AmAledIu|

10y



Endnotes

See: COM(2004) 327

The problem concerns Warsaw especially, which was subject to the Decree
on proprietorship and use of grounds in the capital city of Warsaw dated 26
October 1946 (known as the “Bierut decree”) - ed. note

The description of the circumstances surrounding the draft PPP Act states
that the act is supposed to, among other things, “remove obstacles that
under the present legal system create high risk for both partners to

a public-private partnership”.

The Act on Public-Private Partnership, dated 28 July 2005 (Journal of
Laws No. 169, Item. 1420); the Resolution of the Minister of Economy on
the Detailed Scope, Form, and Rules for Preparing Information Concerning
Public-Private Partnership Contracts, dated 9 June 2006 (Journal of Laws
No. 125, Item 867); the Resolution of the Minister of Economy on the Risk
Related to the Implementation of Public-Private Partnership Projects, dated
21 June 2006 (Journal of Laws No. 125, Item 868); the Resolution of the
Minister of Economy on the Mandatory Elements of Project Analysis in
Public-Private Partnership, dated 30 June 2006 (Journal of Laws No. 125,
ltem 866).

Act on Public-Private Partnership, dated 19 December 2008
(Journal of Laws of 2009 No. 19, Item 100).

In Krakow, new projects are now being developed under the new concessions
law. The most advanced is a sports and recreation hall. Krakow has finished
one project using the PPP formula - underground Car Park “Na groblach”.
The Spanish company Ascan Empresa Constructora y de Gestion built the
car park, spending PLN 62.7 million. It will operate and have profits from
the car park for the next 70 years. The other projects that used the quasi
PPP formula, were the Krakow Centre of Commuting, which partly involved
city land, Local Investment Initiative (cooperation between the city and
residents in the provision of infrastructure, the share of the private parties
was about 20-30%), and a local housing initiative (cooperation with
developers in housing infrastructure).

Act on Public-Private Partnership, dated 19 December 2008 (Journal of
Laws of 2009 No. 19, Item 100).

Public interest is mentioned in the Constitution, where a list of cases of
public interest in the Land Management (governance) Act is provided.
Views on this issue are widely disputed in the literature, especially by the
judicature: M. Kastelnik: ,Pojecie ‘interes publiczny’ w orzecznictwie sadu
antymonopolowego”, Glosa 2004, No. 10.

9 Act on Building and Service Concessions, dated 9 of January 2009

(Journal of Laws of 2009 No. 19, Item 101)



10 Act on the Procedure for Granting State Aid, dated 30 April 2004;
(Journal of Laws No. 59/2007, Item 404 with amendments).

11 Act on Real Property Governance (management), dated 21 of August 1997
(Journal of Laws No. 261/2004, Item 2603 with amendments).

12 Act on Public Procurement, dated 29 January 2004 (Journal of Laws
No. 223/2007, Item 1655 with amendments).

13 The Supreme Chamber of Control (NIK) is one of the oldest state
institutions in Poland, the country’s supreme supervisory body, empowered
to exercise wide-ranging control of the revenue and expenditure of the state
and all institutions and corporations that make use of public funds.

14 All the cases described previously - see Tables 2 and 3; full description of
cases may be found in the communicates of the European Commission
(http://ec.europa.eu/transparency/regdoc/registre.cfm?CL=en)
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