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When structural damage occurs and disputes arise, forensic engineers have to search for the causes of this damage to

find out who can be held liable for it. Legal systems must provide an adequate, reasonable, effective and complete way

to solve these disputes. Each country has its own system with advantages and disadvantages. This paper provides an

overview of the Dutch legal system concerning liability, dispute resolution and insurances. These themes will be
illustrated by quantitative research data, a comparison between the Netherlands and England and by discussing
advantages and disadvantages of rules, such as reasonableness and influences on structural safety. In this way, the aim

is to share knowledge and contribute to the discussion regarding the legal and judicial framework relating to structural

damage.

1. Introduction

The building industry is prone to errors for at least two reasons.
First, every construction project is unique (location, structure,
external conditions such as soil conditions), and therefore methods
are less standardised than in the manufacturing industry (Hinze,
1993). Second, the realisation of a construction project is a
collective effort of many parties with their various backgrounds
and perspectives. Communication errors, and a lack of collaboration
and coordination between parties, are not uncommon (Terwel,
2014).

Errors can result in defects and defects may lead to disputes.
Solving these disputes can pose technical as well as legal
challenges: technical challenges occur because the forensic engineer
has to determine the cause(s) of the structural damage. Failure
investigation shows that defects often result from a combination
of errors (Boot, 2010; Schneider and Matousek, 1976). Legal
challenges lie in answering questions like: Should the engineer
be liable for this error? If so, for what part of the damage?
Should the contractor have warned the engineer when he noticed

the design error? What is the most appropriate institute to settle
the dispute?

Answering these questions can be difficult. Therefore, it is
important to have an adequate, reasonable, effective and complete
legal and judicial framework to solve these disputes. Each country
has its own system with advantages and disadvantages. This
paper will discuss the Dutch legal and judicial framework when
structural damage occurs. In the Netherlands, there have been many
discussions about the system, especially distribution of liability
among parties. To give the discussion an international dimension,
some comparisons between the Netherlands and England will
be given. As will become apparent, there are some interesting
differences between those countries.

After a short introduction to the Dutch legal and organisational
framework, the paper will cover a selection of legal matters related
to structural damage. The paper concerns the situation where a
traditional contract (design and construction are separated) is drawn
up and will employ the latest versions of the most commonly used
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general terms and conditions in the Netherlands, namely De Nieuwe
Regeling (DNR) and Uniforme Administratieve Voorwaarden
(UAV). Liability for design and construction errors is included,
because these are predominantly the cause for structural damage
in the Netherlands (Terwel et al., 2014). Details like specific
exceptions on general rules are beyond the scope of this paper. It
should be noted that this paper is about liability of engineering
companies and contractors, not about liability of their employees
(like structural engineers), who only in specific cases can personally
be held liable. Criminal law, public law, the law of evidence and
subcontracting are not included.

2. Dutch legal and organisational framework

2.1 Civil as opposed to common law

A common law system (as in England) is based on legal precedents.
The Netherlands has a civil law legal system, which is based on a
written code. Written codes are more extensive than the statutes in
England. In the Netherlands, courts have to apply the written codes
and fill in possible gaps. They are not obliged to follow earlier
judgements, although often courts will judge in line with established
Supreme Court jurisprudence. The Dutch Civil Code is an eclectic
product which took more than 40 years to write and was largely
finished in 1992.

2.2 Contract as opposed to tort

In England, there is a distinction between contract-based and
tort-based liability. Assuming there is a contract between claimant
and defendant, the claimant has to decide which one to choose or
chose both (concurrent liability). The choice depends of several
factors, like limitation periods and the type of loss (physical
damage, personal injury or pure economic, such as loss of profit). In
the Netherlands a similar distinction between contract and tort is
present. However, the contractual parties cannot choose between
the two liabilities. Only when there is no contractual relationship
between two parties (e.g. between employer and subcontractor),
will the injured party try to claim that the other party committed a
‘tortious act’ and therefore can be held liable.

2.3 Project delivery systems

Depending on the desired extent of collaboration between parties
and distribution of responsibilities, the employer will choose
between several types of project delivery systems. In addition to
design—bid—build (referred to as the traditional model; the design
and the construction are separated, see Figure 4 in the following
section), the design—build method is an option (the design and
the construction are integrated, see Figure 5 in the following
section). The design—bid-build method is more commonly used
for residential, commercial and industrial construction, whereas
design—build models (and affiliate methods which include
maintenance and operation after delivery) are more commonly
used in civil engineering projects, such as viaducts, bridges and
tunnels (Stichting Aanbestedingsinstituut Bouw and Infra, 2013).
To give an impression of the Dutch construction industry, some
characteristics concerning turnover are shown in Figures 1, 2 and 3.

Repair, New
maintenance construction,
and remodelling, 50%
50%

Figure 1. Distribution of yearly turnover in 2012 by type of work
(Koning and Schep, 2012)

Civil engineering
structures, 28%

Residential
construction,
44%

Commercial and
industrial
construction,

28%

Figure 2. Distribution of yearly turnover (new construction) in 2012
by type of construction (Koning and Schep, 2012)

Other (e.g.
design-build),
12%

Design-bid—
build, 88%

Figure 3. Distribution of methods of procurement in 2012 (Stichting
Aanbestedingsinstituut Bouw and Infra, 2013)

2.4 General terms and conditions

The Dutch Civil Code contains general contract law including
liability rules, but only some rules that are specifically made for
the legal relationships between employers, their contractors and
design professionals. To fill these gaps in legislation for the
construction industry, general terms and conditions were made
by a collaboration of Dutch building organisations from all sides
of the building industry, such as government departments and
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Figure 4. Schematic diagram of construction parties for
design-bid-build

professional associations. As in England, in the Netherlands it is
common to use general terms and conditions in the construction
industry. It would be time consuming and costly to negotiate a
completely new contract each time. General terms and conditions
comply with and are complementary to the Dutch Civil Code.
However, some rules deviate from the Code. This is allowed,
because most rules that do exist in the Code about these parties, are
not binding when parties agree to deviate from them. Only a few
rules are mandatory. General terms and conditions include rules
about tasks, liability, dispute resolution, intellectual property,
payment and other obligations. Parties can agree to modify these
rules to their liking.

Depending on the chosen project delivery system, one or more
general terms and conditions are available to use (see Figures 4
and 5). They are updated every 5-20 years. There are not as
many general terms and conditions as in England. Nowadays,
the most used general terms and conditions are the UAV and the
DNR (BNA and NLingenieurs, 2011a). The most recent versions
are the UAV 2012 and the DNR 2011. The UAV is used in the
case of the design—bid—build method and the UAV-GC (most
recent version dates from 2005) in the case of the design—build
method.

2.5 Obligations of parties

In the DNR and the UAV obligations of parties are stated. Some
important ones in the scope of this paper are mentioned in this
subsection. The employer must behave to the consultant (structural
engineer) as ‘a good and careful client’ (clause 12.1 DNR), supply
correct information in time (clause 12.2 DNR) and warn the
consultant if he notices or should have been aware of a shortcoming
in the advice of the consultant (clause 12.4 DNR). The tasks of the
consultant (structural engineer) are to ‘advise’ (meaning the result of
his activities), to carry out the assignment in a proper and careful
manner (clause 11.2 DNR), to warn over shortcomings in data and
decisions of the employer (clause 11.10 DNR) and to be covered by a
professional indemnity insurance (clause 11.3 DNR). In addition, the
consultant has (or can arrange to have) the necessary knowledge and

Employer

UAV-GC

l

Contractor

UAV DNR

/ AN

Design professionals
(architect, structural
engineer and so on)

Subcontractors

Figure 5. Schematic diagram of construction parties for bid-build

capacity for proper fulfilment of the commission at their disposal
(clause 11.1 DNR).

The employer has to pay the contractor (§40 clause 1 UAV), supply
drawings and other data to the contractor (§5 clause 1.c. UAV).
Furthermore, the employer can choose whether or not to appoint
an agent. If they do, the agent has to superintend the execution
(§3 clause 6 UAV). The contractor has to execute the work
(§6 clause 1 UAV), carry out instructions of the employer (§6 clause
2 UAV) and warn for obvious errors in structures, working methods
and instructions (§6 clause 14 UAV).

3. Liability of structural engineers

3.1 Culpable faults

As explained in Section 2, the DNR is the main important source of
liability rules for the structural engineer. The DNR states that the
consultant (structural engineer) is liable for ‘culpable faults’. A
culpable fault is defined as ‘a shortcoming accountable to guilt, or by
virtue of the law, legal action or according to generally accepted
opinions comes at the expense of the debtor’. Under generally
accepted opinions is to be understood: ‘a shortcoming which a
well and conscientiously operating consultant or client under the
relevant circumstances and with regard to a normal attentiveness —
and with respect to the consultant: equipped with the professional
knowledge and means required for the commission — should have
been able and ought to have avoided’. So, while in England the
liability test is about the jurisprudence established in ‘reasonable skill
and care’ (Lupton, 2013), in the Netherlands it is according to the
DNR concerning ‘well and conscientiously operating’, ‘normal
attentiveness’ and ‘equipped with the professional knowledge’.

The DNR does not give any guidance on interpreting these criteria.
It therefore falls to a court to decide whether an error is a culpable
fault or not. Dutch case law can give some insight in this. However,
it should be noted that it is difficult to derive general rules from
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case law about which case is or is not culpable. The court bases
its decisions on the particular facts and circumstances of the
case. Design errors like incorrect schematisation of the structure,
inadequate analysis of geotechnical survey when designing the
foundation, or failure to study relevant literature can result in a
culpable fault.

3.2 Duty to warn

When a structural engineer is responsible for supervising the
construction and detects an error, they have to give a warning for
that error. If the structural engineer is responsible for reviewing
design work of another design professional, this warning must also
be given. In those cases, there will be a task (supervising and/or
reviewing) formulated in the contract, for example by filling in a
supplement to the DNR whereby agreement is reached over the
specific task. Independent of the specified tasks, for errors in
information and/or data of the employer, the structural engineer has
to warn. The DNR states that

The consultant has an obligation to warn the client if information and/or
data provided by or on behalf of the client or decisions taken by or on
behalf of the client manifestly contain such shortcomings or show such
deficiencies that he would act in defiance of standards of reasonableness
and fairness should he proceed thereupon with the fulfilment of the

commission.

Also, the explanatory addendum of the DNR informs that if the
employer introduces another design professional to the project
and the consultant knows that this professional is not competent,
the consultant has to warn over that professional (BNA and
NLingenieurs, 2011b).

In addition, when a ‘warning’ task is not present in the contract and
a structural engineer discovers a construction or design error, the
engineer may have to warn too. This applies for the Netherlands, as
well as England. Whether or not there is a duty to warn in these
situations depends on the specific facts of the case and can be a
complex decision for the court. For these situations, the present
authors generally refer to a PhD research study carried out at the
University of Amsterdam, which includes a comparison between
England and the Netherlands regarding the duty of design
professionals to warn (Luzak, 2012).

3.3 Liability limitations

From research on arbitral awards (Boot, 2010), it appears that in a
small number of cases (1%), only the structural engineer was held
liable for structural damage (see Figure 6). However, the ratio
between design and construction errors is about 50:50% (Boot,
2010). This lack of balance can partly be explained by a limiting
condition in the research. However, liability limitations (see
Table 1) of the structural engineer will play a role. When structural
damage occurs and the structural engineer has made an error, this
does not automatically mean that engineer is liable for the full
amount of damage or for every type of damage. Therefore liability
limitations will influence whether the structural engineer can be

Several
. liability
Architect 16%

1%

Structural engineer
1%

Employer
27%

Subcontractor
7%

Figure 6. Liable parties after structural damage (Boot, 2010)

held liable. Liability limitations are an extensive and complex area
of law. They are a matter of debate, resulting in recent changes in
the DNR. The situation is comparable to England, where the law
regarding limitations periods was called ‘unfair, complex, uncertain
and outdated’ (The Law Commission, 2001).

Proponents of liability limitations argue that engineering companies
should not carry the heaviest burden because of their limited
financial capacity. Opponents think it is reasonable that damage is
paid by the party who made the error. Also, it is believed that
liability should be placed on the party who can make the best
analysis of the balance between making costs and avoiding
accidents, and can act upon that (Calabresi, 1970). Proponents,
however, argue that there has to be a certain balance between
the amount of work done and the amount of liability, which can
easily be larger than the payment for the services of the structural
engineer. There are also other arguments. On the one hand, a
lower level of liability might lead to structural engineers accepting
higher risk projects, accepting less payment for their services
(VROM-Inspectie, 2008) and/or performing less quality control
(Spekkink, 2009). This may lead to reduced structural safety. On
the other hand, a higher level of liability might result in a lower
level of innovation. Also, more liability will result in higher risk
insurances that will be passed on to the employer. Furthermore,
there is the question of whether mitigation of liability limitations
affects the insurability of engineering companies (Chao—Duivis and
Strang, 2013). Finally, considering 24% of the structural damage
occurred after 5 years (see Table 1), there is the question of whether
the 5-year term (see Figure 7) is reasonable.

4. Liability of contractors

4.1 Hidden defects

The general rule in Dutch construction law is that after delivery
the contractor is not liable for any defects that become apparent
after delivery. This rule applies under the UAV as well as the Dutch
Civil Code. An exception to this rule is that the contractor remains
liable after delivery for so-called hidden defects that are attributable
to the contractor.
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Not liable for: business damage, loss of production loss of turnover and/or profit, depreciation of products,

Maximum Choice by parties between (clause 15.1):
amount — consultancy costs with a maximum of €1 000 000
— limited to a sum equal to three times the consultancy costs with a maximum of €2 500 000
Exception: if the client is a consumer the limitations shall not be lower than €75 000 (clause 15.3)
Type of Only ‘direct damages’ (clause 14.1)
damage
costs pertaining to the realisation of the object (clause 14.2)
Exception: in case of evil intent or gross negligence (clause 17.5)
Period

— 5 years from the day upon which the commission is terminated (clauses 16.1 and 16.4)

— protest within due diligence after he has discovered the shortcoming or reasonably should have discovered it

(clause 16.2)

— the legal claim expires and is not admissible after 2 years after the written and motivated protest

(clause 16.3)

General exception: if the compensation is unacceptable in the given circumstances and according to the standards of reasonableness
and fairness (14.6). Note: The Dutch Civil Code provides a similar rule

Table 1. Liability limitations of the DNR

Under the UAV (§12) a hidden defect is (in short) defined as a
defect which could not reasonably have been discovered by
the employer or his agent during the execution or at the time of
delivery. So if the employer or his agent fails to inspect the work
carefully, the employer could lose his claim against the contractor.
§12 UAV deviates from the Civil Code. The contractor is only
discharged from liability for defects that the employer should
reasonably have discovered at the time of delivery (7:758 Civil Code).

The provision regarding hidden defects in the UAV, and its
interpretation by arbitrators, have been a subject of debate for many
years (Van den Berg, 2013a). Proponents of the hidden defect
rule in the UAV have argued that there is a balance between the
contractor’s duty to warn on one side and the hidden defect rule
on the other (Vermeij, 2014). Another argument that is used by
proponents is that the construction quality is served by careful

> 20 years
2%

10-20 years
4%

5-10 years
18%

0-5 years
76%

Figure 7. Number of years from delivery to structural damage (Boot,
2010)

inspection by the employer or his agent (Vermeij, 2014). Opponents
have argued that a hidden defect is caused by the contractor and
that reduction in damages would only be justified if the employer
has contributed to the damage in terms of causation (Chao—Duivis,
1991). Furthermore, inspections by the employer during the
construction process are not obliged and are paid for by the
employer. It would therefore not be correct that the liability of
the contractor is reduced, if the employer decides to carry out
inspections (Van den Berg, 2013a). This might result in employers
not carrying out inspections at all.

Apart from this debate, it is a fact that a lot of case law concerns
the question whether a defect was hidden or not. In this respect,
it is a positive development that the Dutch government has
announced legislation on hidden defects. In June 2014, a concept
legislative bill was published for public consultation. In this concept
bill a change of 7:758 Civil Code is proposed: the contractor will
only be discharged from liability for defects that actually have been
discovered at the time of delivery. According to the concept bill,
it will be a provision of mandatory law. This means that the UAV
(and other general terms and conditions) will have to be adjusted if
the proposed 7:758 Civil Code comes unamended into force. The
government expects this change will bring more balance between
the position of the employer and the contractor and will reduce
the amount of case law on the question of whether a defect was
hidden or not.

Under English construction law, the general rule is that the
contractor is not entitled to a reduction in damages because the
employer or his agent failed to discover defects during the execution
of the work (Furst and Ramsey, 2006). Depending on the specific
terms of the contract, the issuance of a (final) certificate might give
the contractor some protection (Barrett, 2008). So there is a clear
difference between English construction law and current Dutch
construction law. However, the Dutch law on hidden defects will
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become more comparable to English law on hidden defects, if the
above-mentioned proposal is enacted.

4.2 Duty to warn

The employer provides the contractor with design documents such
as drawings. In using these documents to determine how to execute
the work, the contractor might discover design errors. When such a
discovery is made, the contractor has to warn the employer. The
UAV states that the contractor is liable if structures, construction
methods, tools, instructions or building materials apparently contain
such errors or defects, and that the contractor acts in defiance
of standards of reasonableness and fairness, by starting the
construction without pointing out these errors or defects to the
employer. To determine the scope and extent of this duty to warn,
an abundance of case law is available in the Netherlands. This in
contrast to England, where it is necessary to fall back on a limited
number of cases, such as Edward Lindenberg v. Joe Canning Jerome
Contracting Ltd (1992), Plant Construction Plc v. Clive Adams
Associates and JMH Construction Services Ltd (2000), and Aurum
Investments Ltd v. Avondforce Ltd (in liquidation) (2001), when
determining the scope and extent of the duty to warn (Lupton,
2013). Luzak (2012) concludes, based on a comparison between
England and the Netherlands about the contractor’s duty to warn,
that ‘English case law ... leaves us with much confusion regarding
the builder’s duty to warn and its scope, especially when it concerns
the designer's mistakes’.

Dutch research (Boot, 2010) provides some actual figures about
the duty to warn. In 27 of 151 cases with structural damage, the
employer contended that the contractor was in breach of his duty to
warn. Only in five of those cases did the arbitrators decide that the
contractor was liable for (a part of) the damage. So, in five cases, the
damage could have been avoided by acting according to the duty to
warn. In addition, in three cases a warning had been given by the
contractor, but the employer ignored that warning. So, in three
cases, if the employer had acted upon that warning, the damage
could have been avoided. It can be concluded that the duty to warn
plays a role in the prevention of structural damage and therefore
structural safety.

The question arises, however, of why the arbitrators in the other
19 cases concluded there was no duty to warn. A wide variety of
reasons are shown: a warning would not have avoided the structural
damage, the design was not unusual, only by calculations could
the error have been revealed, the intended load on the foundation
was not known to the contractor, or the employer was an expert
so the contractor could rely on employer’s expertise. In general,
considering more case law about the duty to warn, two main factors
can be distinguished which influence the presence of a duty to warn:
the obviousness of the design error and the level of experience of the
contractor (Luzak, 2012).

5. Insurance matters
When structural damage occurs, three types of insurances currently
are the most relevant in the Netherlands: the construction all risk

(CAR) insurance, professional indemnity insurance and third-party
liability insurance. CAR insurance usually covers material damage
and rebuilding costs that occurred during construction. CAR
insurance is generally arranged by the contractor or the client.
Professional indemnity insurance is an important insurance for the
structural engineer. Financial losses that are caused by attributable
professional errors are covered. By bringing the amount of cover in
line with the maximum claimable amount (see Table 1), financial
risks can be addressed. It is possible that no damage is visible, but
that, for instance, extra reinforcement is needed to recover a safe
situation. Professional indemnity insurance might cover these costs,
whereas CAR usually will not. Usually there is no coverage for
physical injuries or for material damage to properties of third
parties. For these cases structural engineers can take out a third-
party liability insurance.

The Dutch insurance framework might change in the future.
This development is related to the replacement of public into
private building control in the Netherlands, which is planned
for 2015. One of the possibilities for private building control is to
create a system similar to that found in France (Helsloot and
Schmidt, 2012). A similar change was suggested in 1988 in England
by the National Economic Development Council in a report called
‘Building users’ insurance against latent defects’ (Lupton, 2013).
In France, clients and contract partners have an obligation to insure
a project. Clients should have insurance for hidden defects,
accompanied by the obligation of independent design and checking
of construction in the case of complex structures. Contract partners,
such as contractors and structural engineers, have joint and
several liability for major defects and should have a professional
liability insurance. Liability limitations, such as in the DNR, are
not permitted. Liability can only be averted in the case of force
majeure, if the defect was caused by the client or if a causal
relationship between task of contract partner and the defect is
not evident (Gambon, 2007). This system is believed to better
protect clients in the case of hidden defects. However, drawbacks
of this system are lengthy procedures and considerable costs
(Gambon, 2007).

6. Dispute resolution

6.1 Judicial process

Structural damage can lead to several different legal repercussions,
depending on the type of damage and decisions of the concerned
parties and authorities (see Figure 8). In most cases, there will only
be financial and material damage. Parties have to decide whether to
settle, use alternative dispute resolution (ADR) or litigate. Each of
these has its advantages and disadvantages. The choice will be made
during contract negotiations and depends on costs, confidentiality,
expertise required and fastness.

In case of loss of life, permanent injury or hospitalisation of
employees during construction, their employer is legally obliged to
notify a government organisation, called the Inspectorate SZW. The
Inspectorate will investigate the accident and if necessary, notify the

122
Downloaded by [ TU Delft Library] on [14/10/15]. Copyright © ICE Publishing, all rights reserved.



Forensic Engineering
Volume 168 Issue FE3

Legal matters related to structural damage
in the Netherlands
Boot, Terwel and Strang

Structural failure

Material damage and/or
physical injury

Loss of life, permanent
injury or hospitalisation
during construction

Loss of life or
serious injury after
construction

Dutch Safety
Board

— v T

AW B

Alternative dispute
resolution

Litigation Settlement

»  The Public
Prosecution Service

Inspectorate SZW

|

District Court
(civil law sector) Court of Arbitration for
the Building Industry
l (arbitration)

Other forms of
alternative dispute
resolution

District Court
(criminal law sector)

Court of Appeal i
(civil law sector)

Court of Arbitration for
¢ the Building Industry
(arbitral appeal)

Supreme Court
First chamber
(civil matters)

Figure 8. Judicial process after structural damage
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Public Prosecution Service, which decides whether the offender
must appear in a criminal court.

In addition to this criminal liability, the Dutch Safety Board can
decide to conduct an investigation. This Board, similar to the Health
and Safety Executive in UK, operates in different sectors, such as
aviation, sea shipping and health care. The sector construction is
also covered by the Dutch Safety Board, albeit to a lesser extent.
The Board has, for example, investigated safety problems with
falling fagade slabs and two major structural collapses: the collapse
of aroof of a major soccer stadium (Dutch Safety Board, 2012a) and
the collapse of a utility building during construction (Dutch Safety
Board, 2012b). During an investigation, the Board has a different
array of considerable powers for the collection of evidence. The
Board does not aim to investigate liability, but focuses on causes,
consequences, safety issues and recommendations about the
incident.

6.2 Litigation

The DNR states that disputes will be solved by litigation, unless
parties decide to choose for arbitration. When litigation is chosen, a
district court (or sub-district court) will deal with the case. After a
decision is reached, either party can appeal at the Court of Appeal.
Again, this decision can be challenged, namely by the Supreme
Court. However, this court will not judge the facts of the case, but
only the proper application of the law to promote legal uniformity

and the development of Dutch law. There is no appeal possible for
decisions of the Supreme Court.

There is no special court for (complex) construction disputes in
the Netherlands, like the Technology and Construction Court (TCC)
in England. This means that a judge lacks technical knowledge,
and is often unfamiliar with common practices in the construction
industry and general terms and conditions (Havinga et al., 2012).
Therefore, in case of structural damage a judge has to call upon
the assistance of an expert witness. This leads to extra costs
and delays. Contrary to the party-appointed expert witnesses in
England, in the Netherlands the expert witness is appointed by the
judge. This is a discretionary competence.

Some drawbacks are attached to this. Without any technical
knowledge, it is difficult for a judge to determine whether an expert
witness is needed and which facts are within the scope of the expert
witness (De Groot, 2008). The expert witness is bound to this
scope and has to limit any answers to the questions asked by the
judge. Because the judge has no technical knowledge, the judge
often will directly follow the expert’s opinion, so in fact the case
is decided by the expert (Havinga et al., 2012; Van den Berg,
2013b). So, the present Dutch litigation framework is not very
suitable for ‘technical’ construction disputes, such as cases with
structural damage. The English party-appointed system may
provide a solution.
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The English system, however, also has some drawbacks. One of
them is that the expert witness can find themselves confronted with
conflicting duties or interests: the duty to help the court and the duty
to act in the best interest of the party who instructed the expert
(Reynolds, 2002). Appointing a single jointcan solve this problem.
However, it is still more normal for each party to engage their own
experts (Buckingham, 2008).

6.3 Arbitration

If arbitration is chosen, the dispute will be settled by the Court of
Arbitration for the Building Industry (in Dutch: Raad van Arbitrage
voor de Bouw). The Court is a specific arbitration institute for
construction disputes. A decision of the Court is called an arbitral
award, which is legally binding on the parties and is enforceable
by obtaining an exequatur at the District Court. Unlike the situation
for most other arbitrations, there is a possibility of arbitral appeal at
the Court. About 1000 disputes are resolved each year by in total
106 arbitrators, of whom 87 are engineers and 19 are jurists (see
Raad van Arbitrage voor de Bouw (2015)). In addition, there are
16 ‘secretaries’ at the Court, who, among other tasks, provide legal
support to the arbitrators. In some special cases an arbitral award
can be challenged at a District Court, namely in case of setting aside
(the arbitral award does not meet some basic requirements) and
revocation (in case of withholding information, deception or false
documents).

Arbitrators are engineers and their assignment to a case is based
on their specific knowledge, therefore often it is not necessary to
appoint an expert witness and the problems mentioned in Section
6.2 are thereby avoided. In general, arbitrators themselves can
assess expert reports generated by parties. Only in some cases,
such as when something is outside their knowledge or when an
investigation is needed, is an expert witness needed (Chao—Duivis,
2007).

Arbitration has it own challenges, however. In 2002 a PhD research
study was published which classified the Court as an ‘old boy’s
network’ (Van Bladel, 2002). Although this research was heavily
criticised for its research method and conclusions, it inflicted
damage on the Court’s appearance of impartiality. Nowadays, to
avoid the appearance of partiality, the Court has several safeguards
built into its procedures (Lampe, 2007; Van Romburgh, 2007). First,
the arbitrators are put forward by organisations that represent
all sides of the building industry: employers, contractors, advisors
(engineers and architects) are more or less equally represented in the
Court. Second, the chairman of the Court assigns arbitrators to a
case, The chairman is a judge or retired judge and is appointed by
The Council for the Judiciary. Third, parties can start a procedure
for a District Court to substitute arbitrators. Last, all jurisprudence
of the Court is published on their website.

7. Conclusion

Distribution of liability between parties differs in each country.
In the Netherlands, liability limitations play an important role.
While for structural engineers liability is limited to a maximum

amount, to ‘direct damage’ and to limited periods of time, for
contractors the limitation is present in the hidden defect rule. All
these provisions are a matter of continuous debate, leading to
change (liability limitations for structural engineers) or plans for
change (hidden defects). Both result in a reasonable shift in liability
from employers to contractors and structural engineers.
Furthermore, liability can and should be used for improving
structural safety. It has been shown that structural safety can benefit
from a well-functioning duty to warn.

The present Dutch legal and judicial framework is working properly
but constantly needs to be improved. A comparison with England
and other countries can provide a broader and deeper insight for
these improvements. For example, consideration may be given to
installing a special court for (complex) construction disputes, like
the TCC in England. Also, the use of expert witnesses should be
reconsidered. There is already a plan to change the contractor’s
liability for hidden defects, so that it becomes more comparable
to English law. However, it should be highlighted that liability,
insurances, judicial matters and structural safety, are all interrelated.
Together, they should result in a balanced system. It is a task for
the Dutch government, by means of legislation, for the Dutch
building organisations, by means of general terms and conditions,
and for judges and arbitrators, by means jurisprudence, to continue
improving and keep pace with changes in society and the
construction industry.
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