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Abstract. Water is recognized to pose some very urgent igmssin the near future. A

significant number of people are deprived of clehinking water and sanitation

services, with an accordingly high percentage obghe dying from water borne

diseases. At the same time, an increasing percergathe global population lives in
areas that are at risk of flooding, partly exacedxh by climate change. In this paper,
it is argued that ethics should be an integratedt p& water governance in order to

address these pressing issues. This paper comsisi® parts. In the first part, some
conceptual groundwork is done to clarify a numbérpersistent ambiguities and
misunderstandings in the debate on water governahteghe second part, three
distributive questions are outlined, concerning (the distribution of scarce

resources, (2) the distribution of risks, and (3@ distribution of responsibilities. The
paper is concluded with an outline for an ethicsvater governance.
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1 Introduction

Water is essential for human life. However, duet$oscarcity, the management of
water is a topic of great concern. Inadequate mamagt may lead to famines, food
insecurity, ecological destruction, and resourcgedaconflicts, and eventually to
human suffering and the loss of millions of humared. Whereas some official

organizations speak of a water crisis (World B&006; World Water Forum, 2009),

others argue that there is sufficient water but tive water sector needs to be
reformed to avoid a water crisis in the future (FKihe, 2003). Whether or not one

uses the term “water crisis,” the numbers are noberaging. In 2010, more than one
out of six people (0.7 billion people) lacked accts safe drinking water, and more
than two out of six (2.6 billion people) lacked gdate sanitation. Almost 2 million

people die every year from water borne diseasest motably diarrhea (WHO,

2010). There are no official numbers on resourcabaonflicts, but fact is that there
are over 260 river basins shared by two or morentms, which may provide a

source of (regional) instability or conflicts whetrong institutions and agreements
are missing. In the light of climate change, theagct of the global water crisis is

expected to increase in the coming decades.



Traditionally, water management has been seen #sagplly a technical issue,
belonging to the field of engineers and hydrolagidtiowever, it is increasingly
recognized that an adequate management of wateiirgésqthat the institutional
constraints and juridical context be taken intooact. Both in academia and policy
circles, the attention has therefore shifted fromitew management towards water
governance, requiring the combined and coordinat#fdrt of both technical
(engineers, hydrologists) and non-technical expfdawyers, economists, political
and social scientists). Although different defimits of water governance exist, most
of them refer to something like “the range of godt, social, economic and
administrative systems that are in place to devalup manage water resources, and
the delivery of water services, at different levelsociety” (Rogers and Hall, 2003:
p. 18), mostly also including a reference to catifig or diverse interests and
cooperative action (cf. Bakker, 2003). With theftslhom water management to water
governance, the principle of equitable utilizatioaess emerged in the literature as an
important principle for allocatioh.

Notwithstanding recurrent pleas to include issue%equity” and “social justice” in
the governance of water, ethicists or social pbit®rs have so far not or only barely
been involved in the discussion. In this papehdve that water governance prompts
some urgent distributive issues. | argue that mphébsophers should become more
involved in the discussions on water governanceriter to develop an integrated
account of water governance. The outline of thisegpas as follows. After clarifying
some issues concerning the nature of water andgiedpgal endowments in Section
2, Section 3 is dedicated to three urgent distifeussues that need to be addressed.
In the concluding section, | provide a preliminaytline for an ethics of water
governance.

2 Classification of resources and people’s legal @awments

A recurrent theme in the discussion on water gaea is the common-versus-
commodity controversy. This controversy is oftemfused with the discussion
whether or not people have a basic right to wathese are two separate questions,
though, and they should be kept apart. Whereasrvestea human right refers to
peoplés legal endowments, the common-versus-commodityrowersy is an issue of
property regime, which is applicable tesources(Bakker, 2007). This section
contains some conceptual background to clarifydeigate.

2.1 Typology of goods and property regimes

The debate concerning the typology of goods maiakes places in economics and
public administration, where there is an ongoirggdssion on the role of government

1 Cf. Convention on the Protection and Use of Tranedary Watercourses and International
Lakes 1992 (“Helsinki Watercourses Convention”).[&f United Nations Convention on
the Law of the Non-Navigational Uses of InternatibiVatercourses (“UN Watercourses
Convention 1997) [art 5]; ILA Berlin Rules on WatersdRarces 2004 [art 12].



in allocating resources. In these fields, goods aseally classified along two
dimensions, viz. the subtraction criterion and éelusion criterion. The subtraction
criterion distinguishes private consumption goagsnf public consumption goods. In
case of private consumption goods, each individuednsumption of the good leads
to subtraction of the amount of that good availdbteothers. Common or collective
goods, to the contrary can be enjoyed “in commotiénsense that each individual’s
consumption of such a good leads to no subtradtiom any other individual’s
consumption of that good” (Samuelson, 1954: p. 38He exclusion criterion
indicates whether or not someone can be excluded benefiting once the good is
produced (Musgrave, 1959). Combining the two detgields a two-by-two matrix
with four types of goods, as shown in Table 1 (@stand Ostrom, 1977).

Table 1. Typology of goods (Source: Ostrom and Ostrom, 1977)

One person’s consumption | One person’s consumption
subtracts from total does not subtract from total
available to others available to others
Exclusion is feasible Private goods Toll goods
Exclusion is not feasible Common-pool resources Public goods

Although classification along the subtraction ¢ida seems more or less given,
property regimes and both technical and physicahbaries can affect the capacity to
exclude potential beneficiaries (Cornes and Sand@94). Hence, it is possible — to
some extent at least — to shift between the row$ahble 1. Unlike public goods,
common-pool resources face problems of overuseusecthey are both subtractable
and without exclusion mechanisms to limit indivilyzeople's use, which may
ultimately lead to a tragedy of the commons (HardiB68). In order to avoid or solve
this problem, it has been proposed to implemenlugian mechanisms such that the
common-pool resources turn into private goods. Tbisnmon-versus-commodity”
controversy is now also topic of debate in watevegpnance. Given the scarcity of
water, water should be assigned a price in ordevtdd overuse, some people argue
(cf. the fourth of the Dublin principles statingathi'Water is a public good and has a
social and economic value in all its competing Uses

Empirical data suggest that some exclusion mechaimssindeed required for the
sustainable management of scarce resources (cfawayrand Goyal, 2001).
However, exclusion has its price, be it not (onty)ymonetary terms. Treating water
primarily as an economic good in an attempt to awoodate its value may result in
affordability problems and paradoxically depriveopke of access to water, even
though the exclusion mechanism was implemented eduae water scarcity.
Alternative exclusion mechanisms are thereforeirequo allocate the scarce water
resources and this is where the property rightsecarto play. Based on her work
with Schlager (Schlager and Ostrom 1992; OstromSeidager 1996) and the work
of Aggarwal and Dupont (1999), Ostrom shows hoviedéntiation between various
forms of property rights affect the incentives thm#ople face to manage scarce
resources, where property is defined as “an endddee authority to undertake
particular actions in a specific domain” (OstronD30p. 249). By introducing so-
called bundles of rights, Ostrom argues againstdiweventional (and simplistic)



notions of full and exclusive property and ownepsi8he distinguishes between five
types of rights, that constitute different bundédsrights associated with particular
holder positions (Table 2).

Table 2.Bundles of rights associated with positions (Sou@srom and Schlager 1996).

Full Proprietor Authorized Authorized | Authorized
owner claimant user entrant
Access X X X X X
Withdrawal X X X X
Management X X X
Exclusion X X
Alienation X

Although space does not allow to go into detail wibthe particularities of the

different property rights, the key message herthas, by varying between different
bundles of rights, people may be encouraged to geasaarce resources effectively
and still allow access to people who would otheeviie deprived of water.

In other words, although thgpe of goods conceptually distinct from thgroperty
rights that people can exercise on these goods, thelekied in the sense that the
different property regimes affect the possibilitiefs effective management and the
guestion to what extent the good is prone to ctile@ction problems.

2.2 The human right to water

Over the past decade, and partly as a respondgeteconomic approach to water
governance, the discussion on access to watercigasingly framed in terms of

human rights. Although often presented as an agtithoa pure economic approach to
water governance, the human right approach to veates not exclude an economic
or commodity approach to water. In order to undewdtthis, it is good to take a

closer look at the history of how this right becaraeognized by the respective UN
bodies.

Although the idea of water as a human right wastioeed in several international
treaties before, the political recognition cam@@92, when an expert body of the UN
Economic and Social Council (ECOSOC) assessed iti@ementation of the
International Covenant on Economic, Social and @alt Rights (ICESCR). The
committee asserted that “[tjhe human right to watetitles everyone to sufficient,
safe, acceptable, physically accessible and affbedaater for personal and domestic
uses” (GC 15f. The GC 15 prompted discussion on the nature af tight; the
formulation was not clear on whether it was to herpreted as a subordinate right
necessary to achieve a primary human right (éhg.right to food, health, or life) or
as an independent human right (Bluemel, 2004).cmemittee was explicit, though,

2 ECOSOC Committee on Economic, Social and Cultural RjgBeneral Comment No. 15
(2002).



in the obligations it imposed on States. A moreitigal recognition of the human
right to water came when, based on the Millenniuevéopment goals, the concept
of water as a human right was adopted by the UN‘seBal AssemblyThis decision
was later confirmed by the Human Rights Councilicltrecognized that “the human
right to water and sanitation are a part of théxtrigp an adequate standard of living
and inextricably related to the right to the highetsainable standard of physical and
mental health, as well as the right to life and hardignity.”

Irrespective of the (in)dependency of the humahtrig water to other human rights,
the ECOSOC Committee identified four key elemeatgrbvide normative content to
this particular right to watérFirst, water should be available in sufficient ity for
personal and domestic use. Second, water requiregbth personal or domestic use
should be safe. Third, water and water facilitind aervices have to be accessible to
everyone without discrimination. This element istHier specified in terms of (i)
physical accessibility (distance from each housghelducational institution and
workplace); (ii) economic accessibility (affordaty); and (iii) non-discrimination
(accessibility to all). Fourth, information concemp water issues should be
accessible. It is debatable whether these crimanot equally applicable to, for
example, the human right to food or whether thenative content cannot be derived
from the human right to food. However, it should diear that the way this human
right is formulated does not exclude privatizatadrihe water sector. It should suffice
that people have access to water, by whomeveistipiovided.

One important point of criticism against the iddavater as a human right is that it
lacks enforcement mechanisms and arrangements roimgewater use (Grafton,
2000). Equity and sustainability, for example, wbsgkeem to require specific mid-
level principles concerning “minimum water rightghd “maximum water use”
(Hoekstra and Chapagain, 2008). There are examphese the introduction of a
water right has increased water use by alreadypvellided people at the expense of
downstream users, simply because people want t@isgeheir right (Merrey, 2008).
Hence, implementing water rights is not trivial ataes not automatically lead to an
improved situation for the people who are deprigédater.

3 Distributive questions in water governance

In this section, | discuss some distributive issaiequestions that should be included
in an integrated account of water governance. Spaes not allow to describe all
aspects that are relevant for an ethics of wateemgrance in full detail, so | will limit
myself to three important points.

3 General Assembly Resolution 64/292 of July 280201
4 Human Rights Council Resolution 15/9 of Septembef8Q0.
5 ECOSOC (2002), paragraph 12.



3.1 Distribution of a scarce resource

Water is both a source of risks and a scarce resoiost of the literature on water
governance focuses on the scarcity of water, opeidized in the notion of access to
water. One of the complicating issues of water goaece is that access to water
includes the need for an adequate infrastructurelétivery and sanitation services.
Discussing access to water solely in terms of absl quantities misses (a) the fact
that people have to travel unequal distances teataheir water, (b) the importance
of waterquality, and (c) the issue of infrastructure maintena@ncerning the first
point, in most developing countries, an extensiaage of people is deprived of
adequate access, most notably women, people wathbitities, children, refugees,
prisoners, and nomadic communities (Langford, 2005)

Concerning water quality, current discussions onewgovernance seem too one-
sidedly focused on water supply, overlooking saioiteand wastewater management.
The latter are equally important for human heattt they should therefore be taken
into account when talking about water governandtis folds even more in situations
where the use of water leads to pollution of tiaddl water sources, for example due
to agricultural run-off or industrial waste. As ftire issue of maintenance of water
infrastructure, insufficient funding may aggravatater shortage problems. It also
prompts distributive questions concerning respalitiéis, which | will discuss in
Section 3.3.

3.2 Distribution of risks

Most discussions in water governance focus on wstarcity. However, the risk of
flooding is, in some areas at least, equally omevere urgent. Especially in places
where the local hydrological circumstances are cédf@ by large infrastructural
projects (such as hydro-power plants), both thie eisflooding and potential water
scarcity may be present and solutions to the opblgm may exacerbate the other
problem. Where water scarcity prompts distributipestions concerning resources,
flood risks prompt distributive questions concegnitsafety”: where to implement
flood risk measures, what level of safety is reggijiis it acceptable that people living
in the one area have a higher level of safety coetpbéo people living in another
area?

In the philosophy of risks, several criteria hawsel developed for assessing the
acceptability of risks (Hansson, 2003). These dsrsitions should also be taken into
account in the context of flood risk mitigation. rFbood risks, three criteria are
especially important. The first concerns the disttion of risks and benefits. When
implementing measures to reduce existing riskig itmportant to take into account
the degree to which risks and benefits are didiihuit is, for example, not fair if the
same people always have to carry the risks wherdeess gain benefits. The second
concerns the question to what extent people hanserted to the risk. If people have
freely chosen to live in particular flood-prone asethey can be considered to have
consented to a lower level of safety. The wordélygis crucial, though. If people



have no other place to live, the choice for thi®fl-prone area cannot be considered
to be done with full consent. This brings us to thed point, viz. the question
whether or not people exposed to a particular ieske alternatives at their disposal.
To illustrate this, consider the following two hypetical situations. In the first
situation, a group of farmers live in a polder tisatulnerable to flooding but which is
also very fertile, especially for the type of crapsse farmers are growing. There is
no land nearby with similar favourable charactersstNow compare this situation
with a typical commuter town in a similar polderoM residents work in the city 50
km away. They do not like to live in the city ancefer to live in the countryside.
However, they are indifferent as to which particaeea. There is an area nearby with
a significantly lower risk of flooding. In the firsituation (farmers), the inhabitants
do not really have an alternative place to livetHa second situation (commuters),
the inhabitants have alternative places to liveerElf they do not want to live in the
city, there is an alternative location nearby whitey could live with a lower risk of
flooding. If people still prefer to live in the m#@r with the high risk, it seems that
they have voluntarily chosen to be vulnerable te tlsk level. From the perspective
of social justice, if may be defensible that theegrmment provides different standards
of safety against flooding in these two situations.

This simple example shows that the choice for paldr safety measures and safety
levels cannot be made on sheer numbers. Otherdsyatibns play a role when
deciding on the acceptability of particular safédyels and, accordingly, on the
distribution of risks.

3.3 Distribution of responsibilities

The last distributive question | would like to diss is the distribution of
responsibilities. In terms of responsibilities, aragovernance is very complex. In this
paper, | briefly touch on three points that mayenftobscure the distribution of
responsibilities in water governance. The ordewimch | discuss these points does
not reflect any priority or importance.

First, water governance is often closely related tparticular infrastructure, which
needs to be constructed, operated, and maintaifteese tasks do not necessarily
have to be done by one and the same actor. Thiapgtsoquestions concerning the
definition of different actors’ responsibilities: Mére does one person’s responsibility
stop and begins the other person’s responsibility® responsibility for maintenance,
for example, may be unclear when large water itfnatures are built with a double
purpose, such as hydro-power plants which areiatemded as flood risk measures
(Lejon et al., 2009).

Second, the distribution of responsibilities magdrae unclear when certain tasks are
delegated, for example, in the implementation ofewaights. With water services
increasingly being privatized, it is important tliae different actors’ responsibilities
are identified and that some regulatory systenutdrpplace to guarantee compliance
(Lundqvist, 2000; Meinzen-Dick, 2007).



Third, water governance is a global issue. Onlglyais water flow confined within
state boundaries. In most situations, rivers flovotigh several countries. Upstream
activities in one country may affect water availiypin downstream countries, which
may pose a source of potential conflict. In intéoval law, the principles of
equitable and reasonable utilization and of diliggmmevention of significant
transboundary harm have been introduced to faeilifeeaceful cooperation with
respect to scarce water resources (Dellapenna,)20®@se global arrangements
seem indispensable for coordinating water withdtaweith transboundary impact.
However, at the institutional level, the subsidiagrinciple requires addressing water
issues at the lowest community level possible. Assalt, the water sector has seen a
significant change, with water users and otheredtalders gradually playing a much
more active and constructive role; a trend whichkvidely supported by academics
and field workers alike. There is a potential tensbetween the need for global
arrangements and a meaningful mandate at the loovemunity levels. The question
how to strike the balance between local and glabangements and how to distribute
the responsibilities (between states and betweerifferent management levels) is
one of the pressing challenges for water governaicthis time (Hoekstra and
Chapagain, 2008).

4  Concluding remarks

In the previous section, | derived three importdistributive questions: distribution

of scarce resources, distribution of risks, andritigtion of responsibilities. | hope to
have shown that these questions cannot be answerd@ basis of efficiency criteria
alone. Ethics should be an integral part of watvegnance. Although this terms
“equity” and “reasonable utilization” are often ntiemed, they are only weakly

substantiated in the legal literature, whereas iecognized that they play a vital role
in building cooperative relations in water netwo(kéeinzen-Dick, 2007). Moreover,

guestions concerning risks and questions concewdififgrent actors’ responsibilities

are often left aside or based on misleading diagh@s between privatization and
commaodification on the one hand, and water rightshe other. Herewith, | do not

want to claim that we should adopt an economic @gghr to water, but | want to

avoid muddled debates based on fuzzy conceptions.

My claim is that (applied) philosophers should bmeomore actively involved in the
water debate, in particular for clarifying and irgi to answer the distributive
guestions that are characteristic for water goverea

How are we to proceed? For sure, philosophers dohawe the answer to all
questions, especially not if they lack practicabwtedge of the issues at stake.
Addressing real-world problems also requires erogirinsight in these processes. |
therefore argue for a multidisciplinary approactd 4o let philosophers join forces
with disciplines like law, hydrology, policy sciemcand new institutional economics
(see (Gupta and Lebel, 2010) for a similar ple&)thé ethical aspects of water
governance are to be adequately addressed, thesgpilical skills should be
complemented with profound knowledge of water, udahg partly technical



(hydrological) knowledge, knowledge of the prevajlilegal constraints, combined
with insights from policy sciences and institutibconomics. Debate should be
conducted at various levels of generality and $jpégi and so must a proper account
of water ethics include an assessment at variotedsleof abstraction. At the most
abstract level, basic moral concepts, such asyedugtice, and democracy, need to
be developed assessed, which requires the involveofeboth legal and political
theorists, and philosophers. At the mid-level, giptes of equity and efficacy need to
be translated to actual water governance praciibes cannot be done without also
paying attention to local socio-culturahd hydrological circumstances. Additionally,
the legal context (international treaties, natiomater law, etc.) determines the room
for maneuver and should therefore be taken intowadcas well. At the most concrete
level, specific institutions and strategies needbw designed. At this level, the
involvement of policy theorists and scholars framatitutional economics may play a
crucial role. By including these different perspess, we may contribute to the
articulation of detailed and useful moral princigte water governance.
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