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Introduction

It is generally accepted that the emission of carbon is responsible for the so
called greenhouse effect. The greenhouse
effect causes global warming. Global
warming has, as is well known, many
unwanted consequences. One of them
is the rise of the sea level. This causes
trouble for the defence against the sea
of many cities around the world. This is
one of the reasons that many countries
and cities around the globe are looking
for ways to stimulate a development towards carbon-neutral cities.
One of the countries that is on the
search for ways to stimulate carbon-neutral cities is the Netherlands. This may
not come as a surprise, because the
Netherlands is a country that at this moment for a major part lies below sea-lev-

el. The most densely populated part of
the Netherlands (including big cities like
Rotterdam) lies well below sea-level. The
Netherlands will be heavily effected by
rise of the sea-level. This is one of the
reasons to stimulate urban development
towards carbon-neutrality.
Of course, there are many ways to
stimulate carbon-neutral cities. In this
paper we will explore two kinds of instruments that are used in the Netherlands: legal and fiscal instruments. We
will refrain from other types of instruments, such as communication and information.
The purpose of this article is as follows. Both Japan and the Netherlands
are willing to stimulate carbon-neutral
cities. Both countries use legal and fiscal
instruments for that reason. However,
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there seems to be almost no knowledge
of each other's legal and fiscal instruments. This paper wants to share information regarding Dutch legal and fiscal
instruments for carbon-neutral cities. In
this way, Japanese scholars and city and
government officials may be inspired
by the choice of instruments (and subsequent experiences with these instruments) in the Netherlands. It is not our
goal to 'transplant' instruments from one
country to another. That would have the
danger of neglecting all kinds of contextual factors that influence the effectiveness and efficiency of an instrument. Our
goals are limited to informing, inspiration
and learning.
We must bear in mind that Dutch legal
and fiscal instruments must be in accordance with EU legislation. This means
that our paper will address EU legislation
where appropriate.
We will cover the following topics:
•
•
•
•

Renewable energies
Energy efficiency
Green public procurement
Green building certificate

2.
2.1

Renewable energies
EU-directive on renewable energy

The Netherlands are part of the European Union (EU). The EU has set ambitious goals regarding the use of energy
in the near future. This is known as the
'20/20/20-target'. The objective of the
20/20/20 target is to uncouple economic
growth from the use of energy. In short,
the 20/20/20-target means that in the year
2020:
• Carbon emissions have fallen 20% as
compared to the year 1990
• Renewable energies will be 20% of
the total use of energy in the EU
• Biofuels 1^ will form 10% of the use
of energy in transport.
This target may be characterised as
policy. However, the EU does not restrict
itself to policy; there is also EU-legislation to promote the use of renewable
energies. An important directive in this
respect is EU Directive 2009/28/EC on
the promotion of the use of energy from
reneivahle sources. This directive was
implemented in the Netherlands in the
year 2010.2)

»

Biofuels are liquid or gaseous fuels used for transport produced from biomass. See: Http://europa.eu/legislation_suminai-ies/energy/renewable_energ-y/128175_en.htm

2)

EU-du-ectives need to be implemented in national legislation of tire EU-member states. This means that usually a national act is made (or an existing act is changed) in order to meet the directive's goals.
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2.2

Climate agreements between

national government and cities

The Dutch implementation of the directive resulted in national targets for
renewable energies. The cooperation of
cities is needed to meet these targets.
Following this, several climate agreements have been concluded between
national government and municipalities.
One of the elements of the existing agreements between national government
and municipalities is that cities aim for a
duphcation of the total capacity of wind
power provided by wind power plants on
land.
However, experiences show that in
many cases there is a lot of resistance
from citizens against the construction
of new wind power plants on land. The
resistance mainly has to do with 'visual
pollution': the destruction of the landscape, in particular the destruction of the
skyline. Or, in other words, they feel the
power plants disturb the landscape. Many
citizens that are opposed against the construction of new wind power plants use
legal protection. They lodge appeal with
the courts against decisions to build new
wind power plants. This in itself slows
3)

Climate agreement betioeen municipalities

down the construction process or leads
to a stop of certain projects.
Not only citizens' actions may slow
down the growth of wind energy. Sometimes also municipal or provincial governments are not willing to build new
wind power plants on land. In these cases, they feel there is no public support
(societal support) for new or extra wind
power plants on land. This as well may
endanger national government's targets
for renewable energy.
Interestingly, there is no obhgation for
cities to incorporate renewable energies
in their local land-use plans. ^^' Thus, there
is no obligatory linkage between the
land-use plan and renewable energy.
2.3

Renewable energies in Dutch

legislation

In the year 2010, the sources of energy
use in the Netherlands were as follows:
Natural gas:
45%
Petroleum:
38%
Coal:
10%
Residual heat, biomass and waste: 5%
Nuclear energy:
1%
Wind, water and solar energy
1%

These numbers show that in the Netherlands renewable energies play a very
limited role. However, in view of the EU
20/20/20-target the Netherlands will have
to increase their efforts.
At this moment, there is only little attention for renewable energies in Dutch
legislation. As explained above, there is
no linkage between the land-use plan and
renewable energy. There is no special
act for specific forms of renewable energy. There is some attention for energy
generated by wind turbines, but that has
mainly to do with planning aspects of
new wind turbines.
There is no regulation regarding the
compulsory use of renewable energies.
This means that consumers can choose to
buy green energy from their supplier on
the basis voluntariness. For consumers,
green energy (from wind/sun/biomass)
has the same price as grey energy (from
coal/gas/nuclear). Indeed, it is more expensive to produce green energy, but
green energy is exempted from the energy tax (ecological taxation). Energy tax
is a tax that is levied on environmentally
unfriendly sources of energy: nuclear
energy and energy from fossil fuels. The
energy tax is used by government to set

right the distorted competitive position
between different sources of energy. This
is done by including the so called external costs in the price of energy. Green
energy is not polluting and thus exempted from the energy tax.
So, there is no hard regulation to promote the use of renewable energy. There
is, however, a soft instrument to promote
the use of renewable energy. It is the
stimulation of solar panels through subsidies for private individuals. The Dutch
experiences with subsidies for solar panels are positive: these subsidies are very
popular with citizens. The available budget is always very fast depleted.
We must draw the conclusion that renewable energies have a very limited role
in the Netherlands legislation to promote
carbon-neutral cities.
3.

Energy efficiency

Contrary to renewable energies, there
is a lot of attention for energy efficiency
in Dutch legislation. We can split the regulations for energy efficiency into two
parts:
• Regulation regarding the Energy
performance coefficient

and national government 2007-2011, The Hague, 12 November

2007.
4)

Local land-use plans ai'e legally binding plans. BuUding project initiatives must be in agreement with land-use
plans in order to receive a permit to build. In short, land-use plans indicate on a map what can be build and
where it can be build.

— 76 —

In case of external costs, the prices of a product in a competitive mai'ket do not reflect the fuU costs of
ducing the product.
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• Regulation regarding the Energy
performance certificate (also called:
energy label)
We will describe both instruments successively. ^^'
3.1

The Energy performance coeffi-

cient

The Energy performance coefficient
finds it legal basis in the Dutch Building
Decree. The Building Decree, in its turn,
finds its basis in article 2 of the Housing Act. Thus, the Energy performance
coefficient has a statutory basis. This is
all Dutch legislation. However, the EU
recently has launched a policy that in
2020 all new buildings should be energy
neutral. At this moment, this is pohcy,
not legislation.
The Building Decree 2012 (art. 5.2)
requires that the Energy performance
coefficient for a new building does not
exceed a certain number. The apphcation
for a permit to build must be accompanied by a calculation of the Energy
performance coefficient of the design of
the building. The lower this number, the
more energy efficient and the greener a
building is. Between 1996 and 2012 the
Energy performance coefficient has been

6)

lowered - through amendments of the
Building Decree - for housing from 1,4
to 0,6. This means that new houses have
become far more energy efficient in recent year! For offices, shops and schools
etcetera other Energy performance coefficients exist. We can expect that in
the coming years the coefficient will be
lowered further. This could be a way to
reahse EU's objective of energy neutral
buildings by 2020.
The Energy performance coefficient
is set at national level. Municipalities are
forbidden to change the Energy performance coefficient. So, in order to promote the development of green buildings
within the municipality, they cannot lower the coefficient for houses from 0,6 to
(for instance) 0,3. Thus, in the whole of
the Netherlands the same coefficient applies. Only national government has the
power to lower the coefficient.
The way the Energy performance coefficient is being reahsed (which measures
are being taken in the building) is not
prescribed in the Building Decree. However, insolation of roof, floors and fagade
of a building is of upmost importance
to meet the requirements. In general we
can say that the design of a building, the

For an international compai-ative study on Energy efficiency and renewable energies in Town Planning Law,
see: Stephan Mitschang (ed./Hrsg.), Energy Efficiency and Renewable Energies in Toivn Planning Law / Energieeffizienz und Emeuerbare Energien im Stadtebaurecht, Fi-anlrfurt ain Main (Peter Lang), 2010.
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building materials and the installations
are key to a low Energy performance coefficient.
The Energy performance coefficient
relates to the energy efficiency of individual buildings. It does not apply to building areas. The Energy performance coefficient has a clear relation with planning
law. Indeed, an environmental permit
to build will be withheld if the design of
the building does not meet the minimum
coefficient as laid down in the Building
Decree. This follows from article 2.10 Environmental Licensing Act.
It is important to note that the Energy
performance coefficient only relates to
new buildings. The Energy performance
coefficient is strictly observed for new
buildings. It does not apply to existing
buildings. This can be seen as a major
drawback. After all, the biggest part of
the building stock consists of existing
buildings. And by far the most energy is
used by the existing stock. The Energy
performance coefficient does not touch
upon existing buildings. However, the
Energy performance certificate, which
we shall describe in the following section, is an instrument that does touch
upon existing buildings.

7)

A proposal to link the energy performance of a building to real estate tax
Currently, according to law, real estate
tax is dependent on the market value of
a building. There is a differentiation between houses and other building.
For houses: ^ 0,14% of market value
For other buildings:
^ 0,55% of market value
The rates I mention (0,14% and 0.55%)
are the average rates of municipalities.
The tax has to be paid per year. Real
estate tax in the Netherlands is a local
tax. The revenues go to the municipality.
To promote carbon-neutral buildings,
environmentalists have proposed to
make real estate tax dependent on the
energy performance of a building. This is
just a proposal. There does not seem to
be much support for the proposal.
3.2

The Energy performance certificate

The Energy performance
certificate
is sometimes also referred to as: energy
label. It finds its legal basis in the Dutch
Decree on energy performance of buildings. The Decree is bases on article 120
of the Housing Act. Thus, the Decree on
energy performance of buildings has a

For infoimation regarding the enviromnental permit to biüld, see: Fred Hobma and Yuka Shiba, Deregulation
in city planning and development law; The new Dutch environmental pennit, The Journal of Tlie Land histitute (Japan), 2010 Summer (Vol. 18 No. 3).
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statutory basis. However, the underlying
reason to draft the Dutch Decree is the
(European) Directive 2002/91/EC on the
energy performance of buildings.
The Energy performance of buildings
directive obliges EU member states to
implement a system of certificates showing the energy performance of buildings.
This obligation has been implemented in
the Netherlands. Since January 1st 2008
in every house and utility building that is
being sold or let an energy performance
certificate must be present. Thus, existing buildings that are not subject to
a sale or rental transaction, do not fall
under the obligation to have an energy
performance certificate. The idea behind
the certificate is that it makes the owners
of a building aware of the energy consumption. The energy use is expressed in
labels: label A through G. Label A means:
very energy-saving. Label G means: high
energy-consumption. The assumption
is that buyers or tenants will prefer a
house or office that uses less energy (for
instance label B) over a house or office
that uses more energy (for instance label
E). The high costs of energy should in
this way be decisive for buyers or tenants.
An energy performance certificate
is specific for one building. It shows based on a calculation - the amount of
energy that is needed for the use of the

building. It deals with energy for heating
the building, hot water supply, lighting,
ventilation and cooling. Each certificate
holds possible measures that can be taken to improve the energy performance
of the building. These are advices to the
owners of the building. Only certified
advisors may deliver an energy performance certificate.
In the Netherlands, the Energy performance certificate was not very welcomed
by government and the public alike. Many
people saw it as another costly European
bureaucratic obligation for civilians and
companies. In practice, the obligation to
have an energy performance certificate
is not well observed. Many transactions
for sale and rent are not accompanied
by an Energy performance. During the
past years a practice developed in which
buyer and seller (or lessor and tenant)
contractually agreed to refrain from the
certificate. That is: the buyer/tenant expressed to not claim the certificate and
the seller/lessor expressed not to deliver
the certificate. This practice was possible
because Dutch legislation held no sanctions in case parties refrained from the
certificate. However, the European Commission expressed its discontent with the
half-hearted way the Netherlands implemented the European directive. As a result of this, Dutch government prepares
new, stricter legislation to promote the
use of Energy performance certificates.
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The Dutch Energy performance certificate does not have a relation with
planning law. The existence of an Energy
performance certificate is looked after
by the civil-law notary. The notary shall
point out to the seller that he is obhged
to hand over an energy performance certificate to the buyer. And he shall point
out to the buyer that he has a right to the
energy performance certificate. (However, as described above, until now, seller
and buyer can agree to refrain from the
certificate and notaries accept this practice.)
A proposal to link the label of a building to real estate transfer tax
The Netherlands do not only have an
annual real estate tax (see section 3.1),
but also a real estate transfer tax. The
real estate transfer tax has to be paid in
case ownership of a building is transferred from one party to another party.
This tax is dependent on the sale price of
a building: it is 6% of the sale price. The
revenues go to national government.
Recently, the 'Dutch Green Building
Council' came up with the proposal to
make real estate transfer tax dependent
on the label of a building. According to
the Dutch Green Building Council, this
would promote green buildings. The proposal is:
Building with A-label: tax of 2% of mar-

ket value
Building with G-label: tax of 6% of market value
This is only a proposal. It remains to
be seen if sufficient support can be found
for this proposal.
4.

Green public procurement

Under European Law, it is allowed
to use environmental criteria to award
a governmental works contract. This is
called green public procurement. The
public procurement rules apply to, for
instance, infrastructure and public buildings. One of the environmental criteria
that can be used in green procurement is
the amount of carbon that is used to realise the work. Thus, the amount of carbon
emission is one of the criteria to award
the contract to a contractor. In essence
this means that contractors in their bid
must specify to what extent they reduce
the amount of carbon needed to realise
the work (for instance a highway). The
lower the use of carbon, the higher their
chances to get the contract. (However, it
is only one of the criteria that is used to
award a contract.)
There a several ways through which a
contractor can lower the use of carbon
for the project. One way is to use green
energy (from sun/wind/biomass) instead
of grey energy. Another way is to use
carbon emission friendly trucks for trans-
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•
•
•
•
•
•

port of building materials to the site. Yet
another way to lower the emission of carbon is heating of buildings with residual
heat.
Dutch experiences with green public
procurement are positive. More and more
public clients (commissioners) use carbon emission regarding the reahsation of
the project as one of the award criteria.
In the Netherlands, this had the effect
that contractors will try to qualify for a
carbon certificate. Such certificates are
granted by independent certification institutes to contractors that meet certain
requirements regarding carbon emission
reduction.
5.

Green building certificate

In the Netherlands, project developers and architects can apply for a green
building certificate. A certain method
has been developed to assess the sustainability of a building. This method is
called BREEAM (Building Research Estabhshment Environmental Assessment)
and originates from England.
In order to qualify for a green building
certificate, a building (or the design of a
building) will be tested against several
criteria:

Transport
Water
Materials
Waste
Land use and ecology
Pollution.

This enumeration shows that the
assessment of a building for a green
building certificate is an integral assessment: it does not only relate to the use
of energy, but incorporates many environmental aspects of a building. The full
environmental performance of a building
is taken into account. The green building
certificate has five possible qualifications: pass, good, very good, excellent
and outstanding.
The green building certificate can be
used by a designer or project developer
to communicate the environmental performance of a building. However, a green
building certificate is voluntary and not
mandatory under Dutch law.
6.

Conclusions

The Dutch experiences with legal and
fiscal instruments for carbon neutral cities can be summarised as follows.

• Management
• Health
• Energy
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•

The Energy performance coefficient is through its connection with
the environmental permit to build a
strong and effective instrument for
the energy efficiency of new build-

ings. It can be used as a dynamic
instrument: the coefficient can repeatedly be lowered over time (by
government) to force a movement
towards energy neutral buildings.

ing to real estate transfer tax would
probably enforce a carbon emission
reduction effect.
• Green public procurement - taking
the carbon emission of the realisation of a building project as a factor
in awarding a contract to a contractor - is a successful instrument to
reduce carbon emissions.

• However, a major drawback is that
is does not relate to existing buildings.
• A link between the energy performance of a building and real estate
tax could be a stimulus to construct
buildings with a low energy performance. And it could be a stimulus
to renovate buildings to improve the
energy performance.
• Energy tax can be used to make
green energy cheaper in relation to
grey energy.
• Subsidies for solar panels are highly popular amongst citizens. It is a
(relatively small) contribution to the
promotion of renewable energy.
• The Energy performance certificate
(the energy label) is potentially a
useful instrument to (a) stimulate
buyers to buy buildings that have
a relative low energy consumption
and (b) stimulate owners of existing
buildings to refurbish their building to reduce energy consumption.
However, the Netherland have implemented the Energy performance
certificate half-hearted. Hence this
instrument has not yet reached its
full potential.
• Linking the energy label of a build-

• Green building certificates can be
used by developers and architects to
communicate the full environmental
performance of a building. It an optional instrument and not mandatory under law.
This overview of conclusions shows
that the Energy performance coefficient
can be seen as the most successful legal
instrument to promote carbon-neutral
cities. However, it only relates to new
buildings. Therefore the biggest challenge remains to develop legal and fiscal
instruments that are effective and efficient to make the existing building stock
more energy friendly. This is an important step to achieve carbon-neutral cities.
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